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U.S. Customs Service 


General Notices 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of a decrease in the quarterly 
Internal Revenue Service interest rates used to calculate interest on 
overdue accounts and refunds of Customs duties. For the quarter begin- 
ning April 1, 1996, the rates will be 7 percent for overpayments and 8 
percent for underpayments. This notice is published for the conve- 
nience of the importing public and Customs personnel. 


EFFECTIVE DATE: April 1, 1996. 


FOR FURTHER INFORMATION CONTACT: Harry Bunn, Account- 
ing Services Division, Accounts Receivable Group, 6026 Lakeside Bou- 
levard, Indianapolis, Indiana 46278, (317) 298-1200, extension 1252. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will 
be the short-term Federal rate plus three percentage points. The rates 
will be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less, and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
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the previous quarter. The rates of interest for the third quarter of Fiscal 
Year (FY) 1996 (the period of April 1—June 30, 1996) are decreased to 7 
percent for overpayments and 8 percent for underpayments from the 
respective rates of 8 and 9 percent that were established in the fourth 
quarter of FY 1995 (the period of July 1—September 30, 1995). These 
rates will remain in effect through June 30, 1996, and are subject to 
change for the fourth quarter of FY 1996 (the period of July 1—Septem- 
ber 30, 1996). 


Dated: April 5, 1996. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 12, 1996 (61 FR 16286)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 9, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A COORDINATE MEASURING 
MACHINE (CMM) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a coordinate measuring machine (CMM). Notice of the proposed 
revocation was published on February 28, 1996, in the CUSTOMS BULLE- 
TIN, Volume 30, Number 9. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 24, 1996. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Attor- 
ney-Advisor, Tariff Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On February 28, 1996, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 30, Number 9, proposing to revoke HQ 953312, 
issued on June 17, 1993, which concerned the tariff classification of a 
coordinate measuring machine. No comments were received in 
response to the notice. Pursuant to section 625(c)(1), Tariff Act of 1930 
[19 U.S.C. 1625(c)(1)], as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
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mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking HQ 953312 to reflect the 
proper classification of certain coordinate measuring machines under 
subheading 9031.80.00, HTSUS, which provides for other measuring or 
checking instruments. HQ 958886 revoking HQ 953312 is set forth in 
the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 5, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, April 5, 1996. 


CLA-2 RR:TC:MM 958886 RFA 
Category: Classification 
Tariff No. 9031.80.00 
Mr. GREG SEBASTIAN, MANAGER 
FINANCE AND ADMINISTRATION 
TOKYO SEIMITSU AMERICA, INC. 
39205 Country Club Drive, Suite C-22 
Farmington Hills, MI 48331 


Re: Coordinate measuring machine (CMM); optical appliances and optical instruments; 
measuring or checking instruments; subsidiary; additional U.S. Note 3 to Chapter 90; 
HQs 088941, 950947 952000, 954117, 954682, 955230; HQ 953312, revoked. 


DEAR MR. SEBASTIAN: 

This is in reference to HQ 953312, issued to you on June 17, 1993, in which Customs 
classified the VA series Coordinate Measuring Machine (CMM) under the Harmonized 
Tariff Schedule of the United States (HTSUS). In the course of ruling on similar merchan- 
dise, we have determined that HQ 953312 is incorrect. Pursuant to section 625(c)(1), Tariff 
Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (1993), notice of the proposed revocation of HQ 953312 was pub- 
lished on February 9, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 9. Nocomments 
were received in response to the notice. 


Facts: 


The VA series Coordinate Measuring Machine (CMM) determines ifa particular article’s 
dimensions are the same as the article’s original design. It does this by calculating an 
article’s coordinates on a given surface area of the machine. When measuring a particular 
article, the CMM in question uses moire fringe scales and an electrical mechanical probe 
head with a stylus. The stylus is typically a ceramic or metal shaft surmounted with a 
round ball which travels along the part to be measured while it is mounted on a granite 
table. The actual measurement occurs when the probe is triggered by touching the part 
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being measured, which interrupts an electrical current. The probe is called an electrical- 
mechanical probe. The moire glass scales are interfaced with computers and are used to 
determine a particular article’s contact point with the CMM. The contact point is read digi- 
tally as coordinates in space through moire fringe scales. 

Moire fringe scales are reflective. They contain two sections of optical diffraction grating 
which have a precisely known number of lines per inch. They are made of either glass or 
polished stainless steel. When two sections of optical diffraction grating are superimposed 
with the gratings at a slight angle to each other, a moire fringe pattern is created. When a 
beam of light is projected through or reflected from this field, the relative movement of one 
line between the two index gratings will cause the field to go through a complete cycle of 
light intensity. A photoelectric cell measures the light across this field and converts the 
changes in light intensity into fluctuations in voltage. 

Because the moire fringe scales aided in measuring, Customs determined that the VA 
series CMM was classifiable under subheading 9031.40.00 (now subheading 9031.49.40), 
HTSUS, as optical measuring or checking instruments, in HQ 953312, issued on June 17, 
1993. 


Issue: 
Is the VA series CMM an optical measuring or checking instrument under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

The following subheadings are under consideration: 


9031 Measuring or checking instruments, appliances and machines, not 
specified or included elsewhere in this chapter * * *: 
9031.49 Other optical instruments and appliances: [o]ther: 
9031.49.40 Coordinate-measuring machines * * *. 
Goods classifiable under this provision have acolumn one, general 
rate of duty of 7.4 percent ad valorem. 
9031.49.80 Other * * *. 
Goods classifiable under this provision have acolumn one, general 
rate of duty of 7.4 percent ad valorem. 
9031.80.00 Other instruments, appliances and machines * * *. 
Goods classifiable under this provision havea column one, general rate 
of duty of 3.6 percent ad valorem. 

To classify merchandise as an “optical appliance” or an “optical instrument”, it must 
meet the requirements of Additional U.S. Note 3 to Chapter 90, HTSUS, which states that: 
“[flor the purposes of this chapter, the terms ‘optical appliances’ and ‘optical instruments’ 
refer only to those appliances and instruments which incorporate one or more optical ele- 
ments, but do not include any appliances or instruments in which the incorporated optical 
element or elements are solely for viewing a scale or for some other subsidiary purpose. 

The subject CMM is provided for under heading 9031, HTSUS, as a measuring or check- 
ing instruments, appliances and machines. However, it is claimed that any optics which are 
contained within the system are subsidiary and that the merchandise is classifiable under 
subheading 9031.80.00, HTSUS, as other measuring and checking instruments. 

Atariffterm that is not defined in the HTSUS or in the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes (ENs), which constitute the official interpreta- 
tion of the HTSUS, is construed in accordance with its common and commercial meaning. 
Nippon Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and 
commercial meaning may be determined by consulting dictionaries, lexicons, scientific 
authorities and other reliable sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 
673 F.2d 1268 (1982). 

In HQ 088941, dated January 16,1992, Customs, citing Webster’s II New Riverside Uni- 
versity Dictionary (1984), p. 1155, defined “subsidiary” as “[s]erving to supplement or 
assist * * * [slecondary in importance: subordinate.” Customs further stated that the 
“(t]he meaning of ‘subsidiary’ has nothing to do with the amount of time optics are used in 
the overall use of a device, but it relates more to the type of task which the optics perform 
when being used in the operation of the device.” See also HQ 955230, dated July 12, 1994. 

The issue to be determined is whether the optical element (i.e., the glass moire scales) in 
the subject CMM are subsidiary to the actual function of measuring or checking being per- 
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formed by the merchandise. In HQ 952000, dated January 28, 1993, Customs determined 
that the optics (i.e., a white light interferometer) contained within an automated system 
that performs user-defined metrology measurements on multilayer integrated product 
wafers, were integral to the basic function of the apparatus. Because the optics must be 
employed for this function, Customs concluded that the merchandise was classifiable 
under subheading 9031.40.90 (then 9031.40.00), HTSUS. 

In HQ 954117, dated August 22, 1994, Customs determined that the Sira Image Automa- 
tion laser-based inspection system, which was designed to identify defects in flat homoge- 
nous products, was classifiable as an optical checking instrument under subheading 
9031.40.90 (then 9031.40.00), HTSUS. The system incorporated lenses which focused its 
laser beam onto the surface of the products being examined, mirrors which controlled the 
direction of the beam and a mirrored, rotating polygon, which caused the beam to be swept 
across the product. The lenses, mirrors and mirrored polygon were necessary to bend, 
refract, etc., the laser beam in order to focus or amplify the light onto the product. The opti- 
cal components of the system were not, therefore, for some subsidiary purpose, such as, 
viewing a scale. 

In HQ 954682, dated July 14, 1994, Customs determined that an Ampoule Inspection 
Machine (AIM) which was designed for foreign particulate detection in glass ampoules, 
was also classifiable under subheading 9031.40.90 (then 9031.40.00), HTSUS. The AIM’s 
detection system consisted of lenses and a light source reflecting through the ampoules and 
onto a photodiode array to detect foreign particulate. The use of the optical elements were 
found not to be subsidiary because without them, the AIM could not perform its function of 
checking. 

However, in HQ 950947, dated February 25,1992, Customs determined that a Gear Mea- 
suring Center (GMC), which was designed to measure large and heavy workpieces, was 
classifiable under subheading 9031.80.00, HTSUS, as it was not an optical measuring or 
checking instrument. We held that the GMC’s optical elements, which did not perform any 
measuring themselves but were used to set the location of the device’s measuring slide, 
were for a subsidiary purpose. 

The subject CMMs use a tactile probe that performs the measurement of an article. Like 
the optical elements in HQ 950947, the glass moire fringe scales do not perform any mea- 
suring themselves, but are used to set the location of the tactile probe. Based upon this 
information, we find that the optical elements are subsidiary to the function of the subject 
CMMs. Therefore, the subject CMMs are not optical measuring or checking instruments 
and should be classifiable under subheading 9031.80.00, HTSUS. 

We note that this proposed revocation would cover only those CMMs that use a tactile 
probe and which contain optics that are not used in performing the measurement. This 
ruling does not apply to all CMMs. In determining the classification of CMMs, Cus- 
toms will continue to look at the optical elements and their relation to the function that the 
machine or instrument is performing in determining whether the optical elements are sub- 
sidiary. See HQs 952000, 954682, 954117, 950947. 


Holding: 


The VA series CMMsare classifiable under subheading 9031.80.00, HTSUS, which pro- 
vides for: “[m]Jeasuring or checking instruments, appliances and machines, not specified or 
included elsewhere in this chapter * * *: [o]ther instruments, appliances and machines 
* * * ” The column one, general rate of duty is 3.6 percent ad valorem. 


Effect on Other Rulings: 


HQ 953312, dated June 17, 1993, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after publication in the CUSTOMS BUL- 
LETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not consti- 
tute a change of practice or position in accordance with section 177.10(c)(1), Customs 
Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 


TARIFF CLASSIFICATION OF CERTAIN LACQUERWARE ART 
ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying New York Ruling Letter (NYRL) 812050, dated 


July 21, 1995, concerning the classification of certain lacquerware art 
articles. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 24, 1996 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 


and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On February 28, 1996, Customs published in the CusToMs BULLETIN, 
Volume 30, No. 9, a notice of a proposal to modify NYRL 812050, dated 
July 21, 1995, which held that certain seashell pictorial plaques were 
classified in subheading 9601.90.2000, Harmonized Tariff Schedule of 
the United States (HTSUS), as worked shell and articles thereof, with 
duty at the 1995 Column 2 rate of 35 percent ad valorem. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended be section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NYRL 812050 to reflect the proper classification 
of certain lacquerware art articles in subheading 9701.90.0000, 
HTSUS, as collages and similar decorative plaques, with a 1995 general 
and Column 2 free rate of duty. Headquarters Ruling Letter modifying 
NYRL 812050, is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 5, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington. DC, April 5, 1996. 


CLA-2 RR:TC:FC 958591K 
Category: Classification 


Tariff No. 9701.90.0000 
ROBERT E. DAIDONE, ESQ. 


ATTORNEY AT LAW 

ONE WASHINGTON MALL 
15th Floor 

Boston, MA 02108 


Re: Request for reconsideration of New York Ruling Letter (NYRL) 812050, dated July 21, 
1995; lacquerware art; collages and similar decorative plaques. 
DEAR SIR: 

In response to your request of June 26, 1995, on behalf of your client, Mr. Hung Tran, the 
Customs Service issued NYRL 812050, dated July 21, 1995, which held that certain sea- 
shell pictorial plaques from Vietnam, were classified in subheading 9601.90.2000, Harmo- 
nized Tariff Schedule of the United States (HTSUS) (1995), as worked shell and articles 
thereof, with duty at the Column 2 rate of 35 percent ad valorem. In your letter of Septem- 
ber 20, 1995, you requested reconsideration of NYRL 812050 and suggested that the mer- 
chandise is classified as collages and similar decorative plaques, in subheading 
9701.90.0000, HTSUS, with a Column 2 free rate of duty. Photographs of representative 
examples of the lacquerware art were submitted and are returned as requested. The sam- 
ple submitted to our New York office was retained by that office and should be returned by 
that office as requested. This letter is to inform you that NYRL 812050 no longer reflects 
the views of the Customs Service. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), hereinafter, section 625), 
notice of the proposed modification of NYRL 812050 was published on February 28, 1996, 
in the CUSTOMS BULLETIN, Volume 30, No. 9. The following represents our position. 
Facts: 


The backing for the lacquerware art is composed of a piece of plywood approximately '2 
inch thick which portrays an image taken from a scene or photograph. It is stated that the 
image, and all else, is completely made by hand. A painting or drawing is first made of the 
scene. Seashells are broken into pieces and flattened and then are pasted or glued to form 
certain parts of the scenes, such as the birds, the fish, and the buildings. The artist then 
paints around the parts of the scene, usually the part of the scene that the artists desires to 
draw specific attention to. The whole scene is lacquered and each scene is signed by the 
artist. The process for each lacquerware art takes up to three months to produce. 

Three photographs were submitted depicting three different scenes, birds on grass and 
in flight with mountains in the background, fish under sea, and a city in Vietnam with 
trees, a house, the sky and other landscaping. Each lacquerware art appears to contain four 
sections with one continuous scene. Each section appears to be about 15 x 20 inches. 
There is no indication that the lacquerware art articles are used as utilitarian screens or 
room dividers. There is no indication whether the articles contain hardware for wall hang- 
ing. The size of the articles as depicted in the photographs suggest that they are not screens 
or room dividers. 

Issue: 


The issue is whether the lacquerware art articles as described above qualify for classifi- 
cation as collages or similar decorative plaques, in subheading 9701.90.0000, HTSUS. 


Law and Analysis: 


Subheading 9701.90.0000, HTSUS, covers collages and similar decorative plaques, with 
a free rate of duty both at the general rate and the Column 2 rates of duties. The HTSUS 
does not define the term “collages”. 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
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states that collages and similar decorative plaques provided for under subheading 
9701.90.0000, HTSUS, consist of: 


[Bits and pieces of various animal, vegetable or other materials, assembled so as to 
form a picture or decorative design or motif and glued or otherwise mounted on a back- 
ing, e.g., of wood, paper or textile material. The backing may be plain or it may be hand- 
painted or imprinted with decorative or pictorial elements which form part of the 
overall design. Collages range in quality from articles cheaply produced in quantity for 
sale as souvenirs up to products which require a high degree of craftsmanship and 
which may be genuine works of art. 

For purposes of this group, the term “similar decorative plaques” does not include 
articles, consisting of a single piece of material, even if mounted or glued on a back- 
ing, which are more specifically covered by other headings of the Nomenclature such 
as “ornaments”, of plastics, of wood, of base metal, etc. Such articles are classified in 
their appropriate Headings (headings 44.20, 83.06, etc.) (Emphasis in original.) 

Webster’s New World Dictionary of American English (Third College Edition) 1988, at 
page 273, defines the term “collage” as an “art form in which bits of objects such as newspa- 
per, cloth, pressed flowers, etc., are pasted together on a surface in incongruous relation- 
ship for their symbolic or suggestive effect.” 

The above sections of the EN and similar definitions for the term “collages” were cited in 
Customs Headquarters Ruling Letters (HRL) 952578, dated April 8, 1994, 957621, dated 
July 12, 1995, and 958360, dated October 13, 1995, and are useful guidelines for determin- 
ing classification in subheading 9701.90.00, HTSUS. 

In HRL 952578, it was determined that the articles did not consist of bits and pieces of 
various animal vegetable or other materials, glued or otherwise mounted on a backing as 
stated by EN but rather consisted of either individual framed photographs (which may 
have been partially hand-painted) oracollection of individual framed photographs hanging 
by strings to a wall or ceiling or to a piece of wearing material and were not collages. 

In HRL 957621, knotted nautical knots made of nylon on display on a mounted backing 
for wall hanging were neither collages or similar decorative plaques because the articles did 
not consist of a collection of bits of pieces put together to create a picture or decorative 
design or motif. 

However, HRL 958360, held that a Skiing Memorabilia Shadow Box designed for wall 
hanging and consisting of bits of pieces of various materials glued on a backing of wood and 
paper to form a decorative skiing design, was a decorative plague similar to a collage and 
classified in subheading 9701.90.0000, HTSUS. 

In the current case, seashells are broken into pieces flattened, and glued to a wooden 
backing to form a design or motif of various scenes of birds, fish, and a city, with a painted 
background and heavily lacquered. We note that collages and plaques are designed for wall 
hanging. Assuming that the lacquerware art articles as described and as shown in the 
photographs are designed for wall hanging and not used as screens or room dividers, then 
they are classified as collages or similar decorative plaques. 


Holding: 


Lacquerware art articles as described above and as depicted in the submitted 
photographs, if designed for wall hanging, are classified as collages or similar decorative 
plaques, in subheading 9701.90.0000, HTSUS. 

NYRL 812050, dated July 21, 1995, is modified in accordance with section 177.9(d) of the 
Customs Regulations (19 CFR 177.9(d)). 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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PROPOSED REVOCATION OF RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF NONWOVEN FILTER FABRIC 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of nonwoven filter fabric. Comments are invited on the 
correctness of the proposed rulings. 


DATE: Comments must be received on or before May 24, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification and Appeals Division, 1301 Constitu- 
tion Avenue, N.W,, (Franklin Court), Washington, DC 20229. Com- 
ments submitted may be inspected at the Tariff Classification and 
Appeals Division, Office of Regulations and Rulings, located at Frank- 
lin Court, 1099 14th St., N.W.,, Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Branch, (202) 482-7047. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of nonwoven filter fabric. One of those rulings was in 
response to five separate ruling requests. 

In New York Ruling Letter (NYRL) [840769, 840779, 840780, 
840781, 840782], dated May 22, 1989, and NYRL 865248, dated July 30, 
1991, Customs classified 100 percent polyester wet-laid nonwoven fab- 
ric under heading 5603, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for “[Nlonwovens 
whether or not impregnated, coated, covered or laminated.” These rul- 
ing letters are set forth in “Attachments A and B.” 

Heading 5603, HTSUSA, provides for nonwoven fabrics. As the mer- 
chandise the subject of the subject NYRL’s is a nonwoven, classification 
is seemingly proper within this provision. The Explanatory Note (EN) 
to heading 5603, HTSUSA, at page 776, however, states that “[N]onwo- 
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vens for technical uses, of heading 59.11” are excluded from this head- 
ing. 

Heading 5911, HTSUSA, provides for textile products and articles for 
technical uses so long as they are specified in note 7 to Chapter 59. Note 
7(a)(iii) to Chapter 59 reads: 


[H]eading 5911 applies to the following goods, which do not fall in 
any other heading of Section XI: 

(a) Textile products in the piece, cut to length or simply cut 
to rectangular (including square) shape (other than those hav- 
ing the character of the products of headings 5908 to 5910), the 
following only: 

* * aS * * * * 


(iii) Straining cloth of a kind used in oil presses or the 
like, of textile material or human hair * * *;” 
The EN to heading 5911, HTSUSA, at page 822, describe “strain- 
ing cloths”, as: 
“* * * (e.g. woven filter fabrics and [sic] needled fabrics), 
whether or not impregnated, of a kind used in oil presses or for 
similar filtering purposes (e.g., in sugar refineries or brewer- 
ies) and for gas cleaning or similar technical applications in 
industrial dust collecting systems. The heading includes oil fil- 
tering cloth, certain thick heavy fabrics of wool or of other ani- 
mal hair, and certain unbleached fabrics of synthetic fibers 
(e.g., nylon) thinner than the foregoing but of a close weave 
and having characteristic rigidity. It also includes similar 
straining cloth of human hair.” 


Heading 5911, HTSUSA, is not limited to woven fabrics for technical 
use. The EN to heading 5603, HTSUSA, cited supra, specifically state 
that nonwovens for technical use are classifiable in heading 5911, 
HTSUSA, and are excluded from heading 5603, HTSUSA. 

Customs has classified various types of filter fabric, similar to the 
instant merchandise, as technical use fabric. See Headquarters Ruling 
Letters (HRL’s) 958415, dated March 26, 1996; HRL 955244, dated 
April 4, 1994; HRL 954138, dated June 15, 1993; and HRL 950167, 
dated March 13, 1992. These rulings are set forth in “Attachments C 
through F” 

As the subject merchandise is for technical use (i.e., for use in micro 
filtration), and this type of process is identified in note 7 to chapter 59 
(i.e., straining or filtering liquids), classification is excluded from head- 
ing 5603, HTSUSA, and is proper within subheading 5911.40.0000, 
HTSUSA. 

Customs intends to revoke NYRL’s [840769, 840779, 840780, 
840781, 840782] and 865248 to reflect proper classification of the non- 
woven technical use filter fabric in subheading 5911.40.0000, 
HTSUSA. Before taking this action, consideration will be given to any 
written comments timely received. Proposed HRL 958248, which 
serves to revoke NYRL’s [840769, 840779, 840780, 840781, 840782] 
and 865248, is set forth in “Attachment G” to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 2, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
(Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, May 22, 1989. 


CLA-2-56:S:N:N3H:350 840769, 
840779, 840780, 840781, and 840782 
Category: Classification 


Tariff No. 5603.00.9040 
Mr. BEN DEAHL 


MITSUBISHI INTERNATIONAL CORP 
520 Madison Avenue 
New York, NY 10022 


Re: The tariff classification of numerous nonwoven fabrics from Japan. 


DEAR Mk. DEAHL: 

In your letter dated May 5, 1989, you requested a tariff classification ruling. 

You submitted five ruling requests for a product known as Hirose High Technology 
Paper Products. The requests were divided by weight in grams per square meter. A booklet 
containing samples with the range of weights (from 8g/m? to 145g/m2) was furnished. The 
light weights are thin and diaphanous to quite dense for the heavier weights. No method of 
manufacture was described, however, you do indicate that all qualities are of 100 percent 
polyester fibers. There are no yarns present, only fibers, but from observation it appears 
that some binder was used. We are writing this as a single reply since we consider that all 
the qualities are nonwovens of man-made textile fibers. 

The applicable subheading for the fabrics will be 5603.00.9040, Harmonized Tariff 
Schedule of the United States (HTS), which provides for nonwovens, whether or not 
impregnated, coated or covered. The rate of duty will be 12.5 percent ad valorem. 

This merchandise falls within textile category designation 223. As a product of Japan 
this merchandise is subject to quota and the requirement ofa visa based upon international 
textile trade agreements. 

Due to the changeable nature of these agreements you are advised to contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York. NY, July 30, 1991. 


CLA-2-56:S:N:N3H:350 865248 
Category: Classification 


Tariff No: 5603.00.9090 
Mr. PATRICK K. MCCOOEY 


MITSUBISHI INTERNATIONAL CORPORATION 
520 Madison Avenue 
New York, NY 10022 


Re: The tariff classification of a wet-laid nonwoven fabric, from Japan. 


DEAR Mr. McCookry: 

In your letter dated July 15, 1991, you requested a tariff classification ruling. 

The instant sample, which is being returned herewith, consists of a wet-laid nonwoven 
fabric produced by suspending and dispersing short cut polyester fibers in water and depos- 
iting these fibers onto a wire cylinder screen that forms the nonwoven fiber sheet when the 
water is removed. This fiber sheet is then drawn through rollers and dryers and finally 
taken up on a winder (take-up roll). You state that this material is available in widths rang- 
ing from 950 to 1300mm, lengths ranging from 1000 to 2000 meters and weights ranging 
from 8 to 150 grams per square meter. The weight of the furnished sample is given as 
24 grams. It is not indicated how this product will be used. 

We note, that in addition to your cover letter and representative sample, that you were 
kind enough to furnish us with a copy of the pertinent Explanatory Notes (page 775), as 
well as page 99-27 of the Tariff Schedules where you went on to request consideration 
under HTS item number 9902.56.03, i.e., a provision for duty free treatment for nonwoven 
fiber sheets meeting certain eligibility criteria. This criteria is outlined in U.S. Note 11 to 
said Chapter and appears on page 99-8. The criteria outlined in that headnote is very spe- 
cific as respects this type of merchandise and the information provided with your inquiry 
seems to fall short of the requirements. 

The applicable subheading for the fabric, therefore, will be 5603.00.9090, Harmonized 
Tariff Schedule of the United States (HTS), which provides for nonwoven fabrics, whether 
or not impregnated, coated, covered or laminated, of staple fibers. The rate of duty will be 
12.5 percent ad valorem. 

The fabric falls within textile category designation 223. Based upon international textile 
trade agreements, products of Japan are subject to quota and the requirement of a visa. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 26, 1996. 


CLA-2 RR:TC:TE 958415 SK 
Category: Classification 
Tariff No. 5911.40.0000 
PorRT DIRECTOR 
US. CusToMS SERVICE 
110 S. Fourth Street 
Minneapolis, MN 55401 


Re: Decision on application for further review of Protest No. 3501-95-100254; 100 per- 
cent polyester nonwoven filter material; resin bonding; used as filter in desalination, 
chemical and waste treatment processes; not essentially of cellulosic materials there- 
fore not classifiable in Chapter 48, HTS; filter fabric for technical use; Note 7 to Chap- 
ter 59; 5911.40.0000; HRL 955244 (4/4/94): 954138 (6/15/93); 950167 (3/13/92). 


DEAR SIR: 

This is a decision on application for further review of a protest timely filed by Wm. L. 
Griffin & Co., on behalf of Filmtec Corporation, on July 10, 1995, against your decision 
regarding the classification of 100 percent polyester nonwoven filter fabric. At issue are 
three entries of the subject merchandise made at the port of Minneapolis on December 6, 
1994, January 2, 1995, and February 15, 1995. These entries were respectively liquidated 
on May 5, 1995, April 21, 1995, and June 9, 1995. 


Facts: 


The subject merchandise consists of rolls of nonwoven 100 percent polyester fibers. The 
merchandise was analyzed by a Customs laboratory. The lab report describes the merchan- 
dise as “a semi-transparent glossy sheet, * * * composed of polyester fibers anda resin with 
the characteristics of polyethylene. The fibers have a length of 7.9 mm and appear to be 
bonded by the resin to form a sheet.” Counsel for the Protestant, Mr. Sal Caramagno for the 
law firm of Ross & Hardies, states in his memorandum in support of the Request for Fur- 
ther Review of Protest No. 3501-95-100254, dated August 1, 1995, that the subject mate- 
rial is used in sea water and brackish water desalination, chemical processing and waste 
treatment. A sample was submitted to this office for examination. 

The subject merchandise was liquidated under subheading 5603.00.9030 Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which, under the 1995 tariff, 
provided for, “[Njonwovens, whether or not impregnated, coated, covered or laminated: 
other: other * * * other nonwovens, whether or not impregnated, coated or covered: ther- 
mal bonded, of staple fibers * * *,” dutiable at a rate of 10 percent ad valorem. Protestant 
submits that classification is proper under subheading 4805.40.0000, HTSUSA, which pro- 
vides for, in pertinent part, filter paper and paperboard. 


Issue: 
What is the proper classification of the subject merchandise? 
Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, applied in order. 

The Explanatory Notes (EN) to the HTSUSA constitute the official interpretation of the 
tariffat the international level. While not legally binding, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore been 
the practice of the Customs Service to follow, whenever possible, the terms of the EN when 
interpreting the HTSUSA. 

Heading 4805, HTSUSA, provides for various types of uncoated paper and paperboard. 
The General Explanatory Note to Chapter 48, at page 664, states: 


“(Paper consists essentially of the cellulosic fibres of the pulps of Chapter 47 felted 
together in sheet form. Many products, such as certain tea bag materials, consist of a 
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mixture of these cellulose fibres and of textile fibres (in particular man-made fibres as 
defined in Note 1 to Chapter 54). Where the textile fibres predominate by weight, the 
products are not regarded as paper and are classified as nonwovens.” 


As the subject merchandise consists of 100 percent polyester to which a resin has been 
bonded, it is not classifiable within this chapter of the tariff inasmuch as no cellulosic fibres 
are present. 

Heading 5603, HTSUSA, provides for nonwoven fabrics. Asthe merchandise at issue isa 
nonwoven, classification is seemingly proper within this provision. EN (ij) to heading 5603, 
HTSUSA, at page 776, however, states that “[N]onwovens for technical uses, of heading 
59.11” are excluded from this heading. As the subject merchandise is for technical use (i.e., 
for use in filtration processes such as desalination, chemical processes, and waste treat- 
ment), classification is excluded from heading 5603, HTSUSA. 

Heading 5911, HTSUSA, provides for textile products and articles for technical uses so 
long as they are specified in note 7 to Chapter 59. Note 7 to Chapter 59 reads: 


“(H]eading 5911 applies to the following goods, which do not fall in any other heading 
of Section XI: 

(a) Textile products in the piece, cut to length or simply cut to rectangular 
(including square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only: 

(i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lami- 
nated with rubber, leather or other material, of a kind used for other techni- 
cal purposes; 

(ii) Bolting cloth; 

(iii) Straining cloth of a kind used in oil pressesor the like, of textile 
material or human hair; [emphasis added] 

(iv) Flat woven textile fabric with multiple warp or weft, whether or not 
felted, impregnated or coated, of a kind used in machinery or other technical 
purposes; 

(v) Textile fabric reinforced with metal, of a kind used for technical pur- 
poses 

(vi) ‘Cords, braids and the like, whether or not coated, impregnated or rein- 
a with metal, ofakind used in industry as packing or lubricating materi- 

s. 

(b) Textile articles (other than those of headings 5908 to 5910) ofa kind used for 
technical purposes (for example textile fabrics and felts, endless or fitted with 
holding devices), ofa kind used in paper-making or similar machines (for example, 
for pulp or asbestos-cement), gaskets, polishing discs and other machinery parts). 

The yr to heading 5911, HTSUSA, at page 822, describe “straining cloths” as: 

* (e.g., woven filter fabrics and [sic] needled fabrics), whether or not impreg- 
neti of a kind used in oil presses or for similar filtering purposes (e.g., in sugar 
refineries or breweries) and for gas cleaning or similar technical ap lications in 
industrial dust collecting systems. The heading includes oil filtering cloth, certain 
thick heavy fabrics of wool or of other animal hair, and certain unbleached fabrics 
of synthetic fibers (e.g., nylon) thinner than the foregoing but of aclose weave and 
having characteristic rigidity. It also includes similar straining cloth of human 
hair. [emphasis added] 


Heading 5911, HTSUSA, is not limited to woven fabrics for technical use. The EN to 
heading 5603, HTSUSA, cited supra, specifically state that nonwovens for technical use 
are classifiable in heading 5911, HTSUSA, and are excluded from heading 5603, HTSUSA. 

Customs has classified various types of filter fabric, similar to the instant merchandise, 
as technical use fabric. In Headquarters Ruling Letter (HRL) 955244, dated April 4, 1994, 
Customs classified nonwoven polyester filter mat used as an air filter medium as a techni- 
cal use fabric under subheading 5911.40.0000, HTSUSA. As that merchandise was to be 
used in spray paint booth apparatus for use in filtration, classification was deemed proper 
asa technical use fabric. Similarly, in HRL 954138, dated June 15, 1993, Customs classified 
filtrete air filter media made of a spunbonded nonwoven component and batting material 
as a technical use fabric of subheading 5911.40.0000, HTSUSA. See also HRL 950167, 
dated March 13, 1992, where Customs determined that a diffusion filter fabric made of 100 
percent polyester fibermat was classifiable as a technical use fabric. 

As the subject filter fabric is used for technical purposes (i.e., for use in desalination, 
chemical and waste treatment processes), and this type of process is identified in note 7 to 
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chapter 59 (i.e., straining or filtering liquids), classification is proper under subheading 
5911.40.0000, HTSUSA. 


Holding: 


The subject merchandise is properly classifiable under subheading 5911.40.0000, 
HTSUSA, which provides for “[T ]extile products and articles, for technical uses, specified 
in note 7 to Chapter 59: straining cloth of a kind used in oil presses or the like, including 
that of human hair.” 

As the rate of duty under the classification indicated above is more than the liquidated 
rate, you should deny the protest in full. A copy of this decision should be furnished to the 
Protestant with the CF 19 Notice of Action to satisfy the notice requirement of Section 
174.30(a), Customs Regulations. 

In accordance with Section 3(A)(11)(b) of Customs Directive 099 3550-065, dated 
August 4, 1993, Subject: Revised Protest Directive, this decision should be mailed by your 
office to the Protestant no later than 60 days from the date of this letter. Any reliquidation 
of these entries in accordance with this decision must be accomplished prior to mailing of 
the decision. Sixty days from the date of the decision the Office of Regulations and Rulings 
will take steps to make the decision available to Customs personnel via the Customs Rul- 
ings Module in ACS and the public via the Diskette Subscription Service, Freedom of 
Information Act and other public access channels. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, April 4, 1994. 


CLA-2 CO:R:C:T 955244 ch 
Category: Classification 


Tariff No. 5911.40.0000 
FRANK J. SCHUCHAT, ESQ. 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
1615 L Street, N.W. 
Washington, DC 20036-5694 


Re: Classification of nonwoven polyester filter mat used as an air filter medium in paint 
spray booths; HRL 950493, NYRL 865310 affirmed; straining cloth; technical use 
fabric. 


DEAR Mr. SCHUCHAT: 

This is in response to your letters dated October 19, 1993, and March 16, 1994, request- 
ing reconsideration of Headquarters Ruling Letter (HRL) 950493, dated September 29, 
1992, and New York Ruling Letter (NYRL) 865310, dated August 1, 1991, which concerned 
the tariff classification of a filter mat for use in down draft paint spray booths. We met with 
you and Pieter Borkent, President of Filtrair Corporation, on February 1, 1994, to discuss 
this matter. 


Facts: 


The subject merchandise, identified as type CC-600G, is a nonwoven mat composed of 
polyester fibers to which a nylon scrim fabric has been laminated to one side. The filter mat 
is approximately 1 inch thick and is imported in rolls measuring 80 inches wide by 66 in feet 
length. It is cut to size in the United States. The filter mat is installed into the ceilings of 
down draft paint spray booths and is used by automobile manufacturers as a medium to 
filter out incoming air, dust and dirt particles. 
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An accompanying technical data sheet describes the merchandise as follows: 


Progressively structured, Bah nenay and high performance nonwoven air filter 
medium made from synthetic fibers, resin- and thermally bonded, with special adhe- 
sive coating in full depth on each individual fiber to ensure: 
1. absolutely no migrating of paint-damaging particles larger than 15 microns, 
due to vibration; 
2. 100% coating of all fibers; 
3. full self-extinguishing flame properties. 


Clean air side particularly dense and smoothed, reinforced with woven open mesh scrim, 
and imprinted with EU-5 classification and DIN identification permit number. 
Other marketing information states that the mat is designed for: 


(Sluper fine air filtration of the air supply side of paint spray plants and down draft 
paint booths. The most important criterion in this technology is to prevent paint dam- 
pogo 15 micronsand larger from migrating downstream after collection, due 
to vibration in the system. 


In HRL 950493 and NYRL 865310, the filter mat was classified in subheading 
5911.40.0000, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for textile products and articles, for technical uses, specified in note 7 to 
this chapter: straining cloth of a kind used in oil presses or the like, including that of 
human hair. 


Issue: 
What is the proper tariff classification for the type CC-600G filter mat? 
Law and Analysis: 


You contend that the instant filter mat was erroneously classified as straining cloth of 
subheading 5911.40, HTSUSA, on several grounds. First, you note that the mat is a nonwo- 
ven product and direct our attention to the Explanatory Note to heading 5911, at page 823, 
which states: 


Straining cloth (e.g., woven filter fabrics an (sic) needled filter fabrics, whether or 
not impregnated, of a kind used in oil presses or for similar filtering purposes (e.g., in 
sugar refineries or breweries) and for gas cleaning or similar technical applications in 
industrial dust collecting systems. The heading includes oil filtering cloth, certain 
thick heavy fabrics of wool or of other animal hair, and certain unbleached fabrics of 
synthetic fibres (e.g., nylon) thinner than the foregoing but of a close weave and having 
a characteristic rigidity. It also includes similar straining cloth of human hair. 


You contend that the exemplars of this Note are limited to woven fabrics. From this prem- 
ise you reason that nonwoven materials are excluded from the straining cloth provision. 

However, the Explanatory Note to heading 5911, HTSUSA, sets forth at least one exam- 
ple of a nonwoven fabric classified as straining cloth: needled filter fabrics classified in 
heading 5602, HTSUSA. In addition, heading 5603, HTSUSA, provides for nonwovens. 
The Explanatory Note to heading 5603, at page 776, states the heading excludes nonwo- 
vens for technical uses. This exclusion indicates that nonwovens for technical uses are 
classified generally within heading 5911. Consequently, we conclude that the straining 
cloth provision of subheading 5911.40, HTSUSA, is not limited to woven fabrics. 

You next observe that heading 5911, HTSUSA, is limited to textile products and articles 
for “technical uses.” The Explanatory Note to heading 5911, at page 822, states in perti- 
nent part that: 


The textile products and articles of this heading present particular characteristics 
which identified them as being for use in various types of machinery, apparatus, equip- 
ment or instruments or as tools or parts of tools. (Emphasis added). 


You argue that the CC-600G filter mat is not used in any “machinery, apparatus, equip- 
ment or tools” and draw an analogy between the instant mat and a panel installed in an 
office ceiling. As a result, you take the position that the mat is not designed for a “technical 
use” and is precluded from classification within heading 5911, HTSUSA. 

In this case, the filter mat is placed in the ceiling of a spray paint booth approximately 20 
feet high and wide. Air is blown through the ceiling, sucked through the floor and passed 
through water. The filter removes dust and other particles from the air. This process 
creates the dust free environment necessary to paint automobiles. We regard the spray 
paint booth as an “apparatus,” as it performs a function or executes a task (i.e. the cleaning 
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of air) independent from its use as work space. As the filter mat is designed for use in appa- 
ratus, it may be classified as a textile product for technical uses. On the other hand, an 
office in and of itself performs no function or task. For this reason, a ceiling panel in an 
office is not designed for a technical use. 

You further suggest that the filter mat is’ more properly classified in heading 5603, 
HTSUSA, which provides generally for nonwovens. You claim that European administra- 
tions classify this material in heading 5603. Hence, in the interests of uniformity the filter 
material should be classified in the same manner in this country. 

We agree that the subject merchandise is prima facie classifiable as a nonwoven of head- 
ing 5603. However, as alluded to above, the Explanatory Note to heading 5603 states that 
nonwovens for technical uses are classified in heading 5911. As we have determined that 
the filter mat is a textile for technical uses, it follows that it is excluded from heading 5603. 
In addition, pursuant to General Rule of Interpretation 3(a), heading 5911 provides a more 
specific description of the merchandise than heading 5603. 

We are not bound by the classification determinations of other contracting parties to the 
Harmonized Commodity Description and Coding System. In this regard, we note that in 
buttressing one of your alternative claims you have submitted a ruling letter from the 
Canadian administration classifying the instant filter material within heading 5911. In 
light of this conflicting precedent we will not re-classify this product in the absence of sub- 
stantive and compelling legal arguments refuting our rationale. 

The Explanatory Note to heading 5911, at page 823, indicates that straining cloths used 
in industrial dust collecting systems are classified in subheading 5911.40, HTSUSA. In 
HRL 950493, we stated that the instant filter mat used in paint spray booths was “a techni- 
cal application in an industrial dust collecting system.” You dispute this finding and state 
that an industrial dust collecting system is “a mechanism that collects dust or other par- 
ticles that have been dispersed in a confined space * * * so that the particles or dust do not 
escape into the atmosphere along with the air expelled from the confined space.” As the 
filter mat is not used in asystem to collect and expel air, you conclude that it is not straining 
cloth of subheading 5911.40, HTSUSA. 

More generally, you cite HRL 950733, dated December 28, 1993, as support for your posi- 
tion that the filter mat is not straining cloth of a kind used in oil presses or the like. In that 
decision, we stated that: 


The references referred to above indicate that oil presses are designed to maximize 
the surface area of the filter cloth through which the slurry is forced. The filter cloth is 
relatively heavy and thick in relation to bolting cloth. For this reason, it is generally 
more durable than bolting cloth. There appears to be no requirement that the filter 
cloth possess exact and uniform openings. Cloths which are relatively thick and heavy 


wes which possess variablepore openings will capture a high volume of solids of vari- 
able size. 


The EN reinforce this interpretation as they indicate that the provision encompasses 
heavy fabrics of wool which possess a characteristic rigidity. It also lists a close weave as a 
property characteristic of straining cloth, which may be contrasted to the fine woven uni- 
form mesh weave normally found in bolting cloths. Finally, the EN list a variety of fabrics 
embraced by the straining cloth classification, including woven filter fabrics, needled filter 
fabrics, fabrics of wool or of other animal or human hair. From these observations we con- 
clude that the straining cloth provision provides for most, if not all, of the filter fabrics for 
technical purposes not described by the bolting cloth provision. 

In HRL 950733, we found that the straining cloth and bolting cloth provisions within 
heading 5911, HTSUSA, describe most, ifnot all, filter fabrics which are for technical uses. 
Thus, the filter mat need not be used in an industrial dust collecting system to be classified 
as straining cloth. Rather, it neéd only generally exhibit the characteristics of straining 
cloth, as that term is. used in the HTSUSA, to be classified in subheading 5911.40, 
HTSUSA. Straining cloth includes material that is relatively thick and heavy in relation to 
bolting cloth, possesses a close weave and variable pore openings in order to capture a large 
volume of solids or particles. 

As previously stated, the straining cloth provision encompasses nonwoven fabrics. Thus, 
the fact that the filter mat does not possess a close weave does not preclude it from classifi- 
cation within subheading 5911.40. We note that marketing materials describe the mat asa 
high density filter. Hence, it will capture relatively small particles in a manner similar to 
cloth possessing a close weave. Although the mat may not be thick and heavy in absolute 
terms, it is thicker (approximately 1 inch) and is appreciably heavier than bolting cloth. 
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Furthermore, the filter mat does not possess the exact and uniform openings characteris- 
tic of bolting cloth. Marketing information indicates that it is designed to hold and retaina 
high volume of particles to prevent “migrating of paint-damaging particles larger than 15 
microns, due to vibration.” As a result, our administrative precedent supports our deter- 
mination that the filter mat is properly classified as straining cloth of subheading 5911.40, 
HTSUSA. 

Holding: 

The subject merchandise is classifiable under subheading 5911.40.0000, HTSUSA, 
which provides for textile products and articles, for technical uses, specified in note 7 to 
this chapter: straining cloth of a kind used in oil presses or the like, including that of 
human hair. The applicable rate of duty is 17 percent ad valorem. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


ET 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 15, 1993. 
CLA-2 CO:R:C:T 954138 ch 
Category: Classification 


Tariff No. 5911.40.0000 
T. WAYNE VICKERS 


EXECUTIVE VICE PRESIDENT 
COLUMBUS INDUSTRIES, INC. 
PO. Box 257 

2938 State Route 752 
Ashville, OH 43103-0257 


Re: Classification filtrete air filter media; technical use fabric; straining cloth; chapter 59, 
note 7. 


DEAR MR. VICKERS: 

This is in response to your letters of May 11 and May 19, 1993, requesting tariff classifi- 
cation under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA) 
for certain dust filtration media. A sample was provided to our office for examination. 
Facts: 


The subject merchandise, described as “Filtrete Air Filter Media,” is a material incorpo- 
rated into filter cartridges for various air filter manufacturers. The submitted sample is 
approximately 186 mm in width. It features a sleeve made of aspunbonded nonwoven, and 
covers a 4 to 5 mm thick batting of either a needled material or a nonwoven textile fiber 
material. Accompanying advertising material states that electrostatic charges are incorpo- 
rated along each of the component fibers to enhance their particle capture efficiency. 

After importation the material is cut to a specific length, supported with a wire mesh on 
one side, accordion folded for more surface area, and then incorporated vertically into a 
container. The cardboard container also contains a nonwoven element with carbon. Asam- 
ple of a cartridge for use ina BIONAIRE room air filter measures approximately 7 x 5.5 x 
4.75 inches. 

In a telephone conversation with you, we ascertained that the material is shipped in 90 
meter long rolls, generally with a width of 185.74 mm. The material comes in a variety of 
different weights between 80 gr/m? and 300 gr/m? (thickness, density varies). The product 
is sold by the roll, with a unit price of between $39.00 and $211.00. 

Issue: 

What is the proper tariff classification for the Filtrete Air Filter Media? 

Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI). GRI 1 provides that classification is determined first in accordance with 
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the terms of the headings of the tariff and any relative section or chapter notes. Where 
goods cannot be classified on the basis of GRI 1, the remaining GRI will be applied in order. 

Heading 5911, HTSUSA, provides for textile products and articles, for technical uses, 
specified in note 7 to this chapter. The term “for technical uses” is not defined in the 
HTSUSA. However, the Explanatory Notes (EN) to the Harmonized Commodity Descrip- 
tion and Coding System, which constitute the official interpretation of the nomenclature at 
the international level, offer some general guidance regarding the meaning of this phrase: 


The textile products and articles of this heading present particular characteristics 
which identify them as being for use in various types of machinery, apparatus, equip- 
ment or instruments or as tools or parts of tools. 

The instant filter material is incorporated into a cartridge for certain air filter appa- 
ratus. Accordingly, it appears to fall generally within the scope of heading 5911. 


Section XI, chapter 59, note 7, HTSUSA, specifically describes the goods which are 
encompassed by heading 5911. This note states that: 


Heading 5911 applies to the following goods, which do not fall in any other heading of 
section XI: 

(a) Textile products in the piece, cut to length or simply cut to rectangular 
(including square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only: 

(i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lami- 
nated with rubber, leather or other material, of a kind used for card clothing, 
and similar fabrics of a kind used for other technical purposes; 

(ii) Bolting cloth; 

(iii) Straining cloth of a kind used in oil presses or the like, of textile mate- 
rial or of human hair; 

(iv) Flat woven textile fabric with multiple warp or weft, whether or not 
felted, impregnated or coated, ofa kind used in machinery or for other techni- 
cal purposes 

Bad Textile fabric reinforced with metal, of a kind used for technical pur- 


(wi) ‘Cords, braids and the like, whether or not coated, impregnated or rein- 

forced with metal, ofa kind used in industry as packing or lubricating metals; 

(b) Textile articles (other than those of headings 5908 to 5910) ofa kind used for 

technical purposes (for example, textile fabrics and felts, endless or fitted with 

linking devices, of a kind used in papermaking or similar machines (for example, 

for pulp or asbestos-cement) gin ts, washers, polishing discs and other machin- 
ery parts). 

Under the terms of chapter 59, note 7(a), only the textile fabrics and products enumer- 
ated in 7(a)(i) through 7(a)(vi) fall within the purview of heading 5911. Note 7(b) enlarges 
the scope of this heading to include textile articles of a kind used for technical purposes. 
However, in this case note 7(b) is inapplicable as the filter material is imported in the piece 
(i.e. in material lengths). Therefore, this merchandise is classified under heading 5911 only 
if it is one of the fabrics and products specified in notes 7(a)(i) through 7(a)(vi). 

Note 7(a)(iii) provides for “straining cloth of a kind used in oil presses or the like.” The 
EN to heading 5911 define this phrase as follows: 


Straining cloth (e.g. woven filter fabrics and needled filter fabrics), whether or not 
impregnated, of a kind used in oil presses or for similar filtering purposes (e.g., in 
sugar refineries or breweries) and for gas cleaning or similar technical applications i in 
industrial dust collecting systems. The heading includes oil filtering cloth, certain 
thick heavy fabrics of wool or of other animal hair, and certain unbleached fabrics of 
synthetic fibres (e.g., nylon) thinner than the foregoing but of aclose weave and having 
a characteristic rigidity. It also includes similar straining cloth of human hair. 
(Emphasis added). 


Hence, straining cloth includes, for example, filter fabrics used for technical applications in 
industrial dust collecting systems. 

In Headquarters Ruling Letter (HRL) 950493, dated September 29, 1992, we addressed 
the proper classification of certain polyester filter material imported in rolls for use as an 
air filter to remove dust particles from treated intake air. In that ruling, we interpreted the 
EN cited above as follows: 


The subject filter mat is made of a nonwoven fabric imported in the piece, which is 
used for filtering purposes. It is installed in the ceilings or walls of down draft spray 
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booths to filter unwanted dust particles from the air. This is considered a technical 
application in an industrial dust collecting system. It is clear that the Notes have not 
limited the term “straining cloth” to textiles which are used as straining cloth in oil 
presses, since other filtering processes are provided for, including those for air and 
other gases. 


Thus, we found that cloth used to filter dust particles from the air to be a technical applica- 
tion in an industrial dust collecting system. On this basis, the air filter material was classi- 
fied as a straining cloth, pursuant to subheading 5911.40, HTSUSA. 

Moreover, in New York Ruling Letter (NYRL) 863512, dated June 11, 1991, issued to Fil- 
trete Corporation, we classified certain filtration media used to remove particulate matter 
from polluted air under subheading 5911.40. In fact, the material which was the subject of 
that ruling appears to be identical to the instant merchandise. 

It has been suggested that heading 5603, which provides for nonwovens, whether or not 
impregnated, coated, covered or laminated, may describe the instant filter cloth. However 
the EN to heading 5603, at page 776, excludes “nonwovens for technical uses, of heading 
5911.” As we find that heading 5911 describes this material, we are precluded from classify- 
ing it under heading 5603. 

The applicable headings, legal notes and precedent cited above control the outcome in 
this case. Therefore, the subject merchandise is classifiable as straining cloth for technical 
uses, pursuant to subheading 5911.40. 


Holding: 

The subject merchandise is classifiable under subheading 5911.40.0000, HTSUSA, 
which provides for textile products and articles, for technical uses, specified in note 7 to 
this chapter: straining cloth of a kind used in oil presses or the like, including that of 
human hair. The applicable rate of duty is 17 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 13, 1992. 


CLA-2 CO:R:C:T 950167 CC 
Category: Classification 


Tariff No. 5911.40.0000 
LESLIE A. GLICK 


PORTER, WRIGHT, Morris & ARTHUR 
1233 20th Street, N.W. 
Washington, DC 20036-2395 


Re: Classification of diffusion filter fabric; classifiable in Heading 5911. 


DEAR Mk. CLICK: 


This letter is in response to your inquiry, on behalf of Viskon-Aire Corporation, request- 
ing the tariff classification of diffusion filter fabric. Samples were submitted for examina- 
tion. 


Facts: 


The merchandise at issue, designated by you as diffusion filters, is composed of a high 
loft, nonwoven, 100 percent polyester fibermat, which is approximately 15 millimeters 
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thick. The mat has been laminated with a lightweight woven fiberglass scrim on one side. 
You have indicated that this merchandise will be imported in rolls and cut to specific sizes 
after importation. 

This merchandise will be used in a downdraft spray booth. The filter helps to provide a 
clean working environment for paint refinishing. This product is located in the ceiling of 
the spray paint booth and primarily prevents the entrance of damaging particles that may 
cause paint defects. The filter also provides a uniform distribution of air flow around the 
object being painted. 


Issue: 


Whether the merchandise at issue is classifiable in Heading 5911 of the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

You contend that the merchandise at issue is classifiable in Heading 8421, HTSUSA, 
which provides for centrifuges, including centrifugal dryers; filtering or purifying machin- 
ery and apparatus, for liquids or gases; parts thereof. Note 1(e) to Section XVI, HTSUSA, 
states that this section does not cover transmission or conveyor belts of textile material 
(Heading 5910) or other articles of textile material for technical uses (Heading 5911). The 
merchandise at issue, being textile fabric for technical uses, is therefore excluded from 
Heading 8421. 

You argue that this merchandise should not be classified in Chapter 59 because it is a 
nonwoven; instead, it should be classified in Heading 5603. According to the Explanatory 
Notes, the official interpretation of the HTSUSA at the international level, at page 776, 
nonwovens for technical uses, of Heading 5911, are excluded from Heading 5603. Conse- 
quently the submitted merchandise is not classifiable in Heading 5603, but instead, in 
Heading 5911, which provides for textile products and articles, for technical uses, specified 
in Note 7 to this chapter. 

Note 7, Chapter 59, provides that Heading 5911 applies to the following goods, which 
do not fall in any other heading of Section XI: 


(a) Textile products in the piece, cut to length or simply cut to rectangular (including 
square) shape (other than those having the character of the products of headings 5908 
to 5910), the following only: 

(i) textile fabrics, felt and felt-lined woven fabrics, coated, covered or laminated 
with rubber, leather or other material, of a kind used for card clothing, and similar 
fabrics of a kind used for other technical purposes; 

(ii) bolting cloth; 

(iii) straining cloth of a kind used in oil presses or the like, of textile material or 
of human hair; 

(iv) fiat woven textile fabric with multiple warp or weft, whether or not felted, 
impregnated or coated, of a kind used in machinery or for other technical pur- 
poses; 

(v) textile fabric reinforced with metal, of a kind used for technical purposes; 

(vi) cords, braids and the like, whether or not coated, impregnated or reinforced 
with metal, of a kind used in industry as packing or lubricating materials; 


(b) textile articles (other than those of headings 5908 to 5910) ofa kind used for tech- 
nical purposes (for example, textile fabrics and felts, endless or fitted with linking 
devices, of a kind used in papermaking or similar machines (for example, for pulp or 
asbestos cement), gaskets, washers, polishing discs and other machinery parts). 


The Explanatory Notes to Heading 5911 at page 823 state the following concerning tex- 
tile fabric classifiable in Heading 5911: 


Straining cloth (e.g., woven filter fabrics an [sic] needled filter fabrics), whether or 
not impregnated, ofa kind used in oil presses or for similar filtering purposes * * *, and 
for gas cleaning or similar technical applications in industrial dust collection systems 
* OF 


You state that if classifiable in Heading 5911, HTSUSA, this merchandise should not be 
classified under subheading 5911.40.0000, HTSUSA, which provides for straining cloth of 
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akind used in oil presses or the like, including that of human hair. You contend that nonwo- 
vens are not listed in the Explanatory Notes as being straining cloth. Therefore, you 
believe, this merchandise should be classified under subheading 5911.90.0000, HTSUSA, 
which provides for “other.” 

The types of fabric listed in the Explanatory Notes as used for straining cloth (woven and 
needled fabrics) are exemplars; we find no evidence which would support the conclusion 
that this note means that nonwovens cannot be used as straining cloth. The merchandise 
at issue is filtering fabric used for technical purposes, and in application of the relevant 
chapter notes and Explanatory Notes, would be classifiable as straining cloth. In addition, 
in HRL 084821, dated June 21, 1989, we ruled that similar merchandise, filtering fabric 
used for technical purposes, was classifiable under subheading 5911.40.0000. Being the 
more specific provision, 5911.40.0000 is the appropriate subheading for the merchandise 
at issue. 


Holding: 

The merchandise at issue is classified under subheading 5911.40.0000, HTSUSA, which 
provides for textile products and articles, for technical uses, specified in Note 7 to this chap- 
ter, straining cloth ofa kind used in oil presses or the like, including that of human hair. The 
rate of duty is 17 percent ad valorem. No textile category is currently assigned to merchan- 
dise classified under this subheading. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington DC. 


CLA-2 RR:TC:TE 958248 SK 
Category: Classification 


Tariff No. 5911.40.0000 
PATRICK K. MCCOOEY 


MANAGER, CUSTOMS CLEARANCE 
MITSUBISHI INTERNATIONAL CORPORATION 
520 Madison Avenue 

New York, NY 10022 


Re: Revocation of NYRL’s (840769, 840779, 840780, 840781, 840782] (5/22/89) and 
865248 (7/30/91); wet-laid nonwoven fabric; filter fabric; Note 7 to Chapter 59: 
5911.40.0000; HRL 958415 (3/26/96); 955244 (4/4/94): 954138 (6/15/93); 950167 
(3/13/92). 


DEAR MR. McCooey: 

On May 22, 1989, Customs issued to your company New York Ruling Letter (NYRL) 
[840769, 840779, 840780, 840781, 840782]. On July 30, 1991, Customs issued you NYRL 
865248. In all of these rulings, Customs classified wet-laid nonwoven fabric under heading 
5603, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). OnJuly 19, 
1995, you petitioned this office for a review of these rulings. Samples of the subject mer- 
chandise were submitted for our examination. Upon review, the classification of this mer- 
chandise as a nonwoven under heading 5603, HTSUSA, is deemed to be incorrect. Our 
analysis follows. 


Facts: 


In your submission to this office, you have requested confidential treatment in accor- 
dance with 19 CFR 177.2(b)(7) concerning the end use of the subject nonwoven textile 
material as well as the manufacturing processes involved in the manufacture of this mate- 
rial. We note, however, that the manufacturing processes for which confidential treatment 
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is sought were explicitly described in HRL 865248. As this information has already been 
published, we will not treat it as confidential for the purposes of this ruling. Moreover, this 
office was not provided definitive information regarding the end use of this merchandise, 
nor was this information provided in your earlier requests for rulings. 

The material the subject of the six rulings cited supra, is identified as “Hirose High 
Technology Paper Products” and consists of a wet-laid nonwoven fabric produced by sus- 
pending and dispersing short cut polyester fibers in water and depositing these fibers onto 
a wire cylinder screen that forms the nonwoven fiber sheet. The fiber sheet is then drawn 
through rollers and dryers and finally taken up on a winder. The material is made from 100 
percent polyester fibers and is available in widths ranging from 950 to 1300 mm, lengths 
ranging from 1000 to 2000 meters, and weights ranging from 8 to 150 grams per square 
meter. None of the rulings indicated how this product will be used. The sample book pro- 
vided to this office features sample fabrics in weights ranging from 8.1 to 103.2 grams per 
square meter. 

In your submission to this office, you state: 


“(Alfter importation and customs clearance, MIC sells the fabric, as is, to its US cus- 
tomer. We do not use this fabric for ourselves. Our customer uses the fabric for its own 
confidential purposes and they have declined to share this use information with us 
beyond a most general verbal explanation.” 


Later in your submission, you state that it is your understanding that after importation 
the subject merchandise undergoes a coating or lamination process and is then used for 
micro filtration. 

In NYRL [840769, 840779, 840780, 840781, 840782], the subject merchandise was clas- 
sified under subheading 5603.00.9040, HTSUSA, which under the 1989 tariff provided for 
nonwovens, whether or not impregnated, coated or covered. In NYRL 865248, the subject 
merchandise was classified under subheading 5603.00.9090, HTSUSA, which under the 
1991 tariff provided for nonwovens, whether or not impregnated, coated, covered or lami- 
nated, of staple fibers. 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, applied in order. 

The Explanatory Notes (EN) tothe HTSUSA constitute the official interpretation of the 
tariff at the international level. While not legally binding, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore been 
the practice of the Customs Service to follow, whenever possible, the terms of the EN when 
interpreting the HTSUSA. 

Heading 5603, HTSUSA, provides for nonwoven fabrics. As the merchandise at issue is a 
nonwoven, classification is seemingly proper within this provision. The Explanatory Note 
(EN) to heading 5603, HTSUSA, at page 776, however, states that “[NJonwovens for tech- 
nical uses, of heading 59.11” are excluded from this heading. 

Heading 5911, HTSUSA, provides for textile products and articles for technical uses so 
long as they are specified in note 7 to Chapter 59. Note 7 to Chapter 59 reads: 


“[{H]eading 5911 applies to the following goods, which do not fall in any other heading 
of Section XI: 


(a) Textile products in the piece, cut to length or simply cut to rectangular 
(including square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only: 

(i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lami- 
nated with rubber, leather or other material, of a kind used for other techni- 
cal purposes; 

(ii) Bolting cloth; 

(iii) Straining cloth of a kind used in oil presses or the like, of textile 
material or human hair; 
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(iv) Flat woven textile fabric with multiple warp or weft, whether or not 
felted, impregnated or coated, of a kind used in machinery or other technical 


urposes; 

(v) Textile fabric reinforced with metal, of a kind used for technical pur- 
poses; 

(vi) Cords, braids and the like, whether or not coated, impregnated or rein- 
forced with metal, ofa kind used in industry as padding or lubricating materi- 
als. 

(b) Textile articles (other than those of headings 5908 to 5910) ofa kind used for 
technical purposes (for example, textile fabrics and felts, endless or fitted with 
linking devices), of akind used in nah makingor similar machines (for example, 
for pulp or asbestos-cement), gaskets, polishing discs and other machinery parts). 

ses basi to heading 5911, HTSUSA, at page 822, describe “straining cloths” as: 


* (e.g., woven filter fabrics and [sic] needled fabrics), whether or not impregnated, 
of akind used in oil presses or for similar filtering purposes (e.g., in sugar refineries or 
breweries) and for gas deaning or similar technical applications i in industrial dust col- 
lecting systems. The heading includes oil filtering cloth, certain thick heavy fabrics of 
wool or of other animal hair, and certain unbleached fabrics of syntheti = fhe (e.g., 
nylon) thinner than the foregoing but of a close weave and having characteristic rigid- 
ity. It also includes similar straining cloth of human hair. 


Heading 5911, HTSUSA, is not limited to woven fabrics for technical use. The EN to 
heading 5603, HTSUSA, dated supra, specifically state that nonwovens for technical use 
are classifiable in heading 5911, HTSUSA, and are excluded from heading 5603, HTSUSA. 

Customs has classified various types of filter fabric, similar to the instant merchandise, 
as technical use fabric. In Headquarters Ruling Letter (HRL) 958415, dated March 26, 
1996, anonwoven filter material made of 100 percent polyester, used in desalination, chem- 
ical and waste treatment filtration operations, was classified as technical use fabric of sub- 
heading 5911.40.000, HTSUSA. In HRL 955244, dated April 4, 1994, Customs classified 
nonwoven polyester filter mat used as an air filter medium as a technical use fabric under 
subheading 5911.40.0000, HTSUSA. As that merchandise was to be used in spray paint 
booth apparatus for use in filtration, classification was deemed proper as a technical use 
fabric. Similarly, in HRL 954138, dated June 15, 1993, Customs classified filtrete air filter 
media made of aspunbonded nonwoven component and batting material asa technical use 
fabric of subheading 5911.40.0000, HTSUSA. See also HRL 950167, dated March 13, 1992, 
where Customs determined that a diffusion filter fabric made of 100 percent polyester fib- 
ermat was classifiable as a technical use fabric. 

As the subject merchandise is for technical use (i.e., for use in micro filtration), and this 
type of process is identified in note 7 to chapter 59 (i.e., straining or filtering liquids), classi- 
fication is excluded from heading 5603, HTSUSA, and is proper within subheading 
5911.40.0000, HTSUSA. 

Holding: 

NYRL’s [840769, 840779, 840780, 840781, 840782] and 865248 are revoked. 

The merchandise the subject of these rulings is classifiable under subheading 
5911.40.0000, HTSUSA, which provides for “[T]extile products and articles, for technical 
uses, specified in note 7 to Chapter 59: straining cloth of a kind used in oil presses or the 
like, including that of human hair,” dutiable at a rate of 12 percent ad valorem. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact a local Customs office 
prior to importation of this merchandise to determine the current status of any import 
restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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OPINION 
BACKGROUND 


MusGRaVE, Judge: On December 6, 1993, the Court remanded to the 
International Trade Administration of the Department of Commerce 
(“ITA”) certain issues arising from the Final Determination of Sales at 
Less Than Fair Value: Polyethylene Terephthalate Film, Sheet, and 
Strip From the Republic of Korea, 56 Fed. Reg. 16,305 (1991) and from 
the Amended Final Determination of Sales at Less Than Fair Value: 
Polyethylene Terephthalate Film, Sheet, and Strip From the Republic of 
Korea, 56 Fed. Reg. 25,669 (1991) (jointly referred to as “Final Deter- 
mination”). E.I. DuPont de Nemours & Co. v. United States, 17 CIT 
1266, 841 F. Supp. 1237 (1993). The parties in this matter now appeal 
the remand results announced in the ITA’s subsequent Final Remand 
Determination Pursuant to Court Order (April 7, 1994) (“Remand 
Determination”). The facts and background of this case are exhaustively 
canvassed in the Court’s decision ordering a remand; in obedience to lex 
parsimoniae, the Court assumes familiarity with that decision and the 
posture of this case. 

In remanding the case, the Court ordered the ITA to reconsider four 
aspects of the Final Determination. Three of those required reconsider- 
ation in light of the intervening decision by the United States Court of 
Appeals for the Federal Circuit (“CAFC”) in Ipsco, Inc. v. United States, 
10 Fed. Cir. (T)__—, 965 F.2d 1056 (1992) (“Ipsco Appeal”), which was 
published after the briefs were filed in the appeal from the Final Deter- 
mination in the instant case. Ipsco Appeal reversed the United States 
Court of International Trade decision in Ipsco, Inc. v. United States, 13 
CIT 402, 714 F Supp 1211 (1989), which had held that in determining 
foreign market value by way of constructed value calculations, the costs 
of production of prime grade and off-grade co-products should be allo- 


cated proportionately to their market values. In reversing, the CAFC 
reasoned, 


The broad terms of section 1677b(e) sweep within constructed 
value all components of the actual production costs of merchandise 
* * * The broad language of section 1677b(e) does not at any point 
expressly authorize adjustment of these production costs to 
account for products of a lower grade or less value. [Under the lower 
court’s analysis], the value of Ipsco’s products—their prices in the 
United States—became a factor in determining their cost of pro- 
duction. That cost of production, in turn, determined by Ipsco’s 
prices in the United States reflected fair value. Essentially, the trial 
court ordered an unreasonable circular. methodology. The selling 
price of pipe became a basis for measuring the fairness of the selling 
price of pipe. This circular reasoning contravened the express 
requirements of the statute which set forth the cost of production as 
an independent standard for fair value. 


10 Fed. Cir. (T) at . , 965 F.2d at 1059, 1060. 
Recognizing the potential impact of Ipsco Appeal on certain cal- 
culations performed by the ITA in its Final Determination, the Court, in 
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the case here under consideration, remanded and issued the following 
mandates: 


ORDERED that the ITA shall reexamine its choice of methodology 
for calculating the production costs incurred by [defendants inter- 
venor] SKC and Cheil in producing off-grade PET [(Polyethylene 
Terephthalate)] films in light of the reversal of Ipsco, Inc. v. United 
States, 13 CIT 402, 714 F Supp. 1211 (1989), rev’d, 965 F.2d 1056 
(1992); and it is further 

ORDERED that the ITA shall reexamine its choice of cost account- 
ing methodology for the calculation of Cheil’s recycled scrap film in 
light of Ipsco’s reversal; and it is further 

ORDERED that the ITA shall reexamine or comment on the effect of 


Ipsco’s reversal upon its choice of SKC’s product specific cost 
accounting methodology; * * *. 


841 F Supp. at 1254. The Court also faulted the ITA’s methodology for 
calculating value added tax (“VAT”) adjustments, and it 


ORDERED that the ITA shall recalculate the VAT adjustments to 
USP [(United States Price) ] in accordance with the requirements of 
19 U.S.C. § 1677a(d)(1)(C), not the general language of 19 U.S.C. 
§ 1677b(a)(4)(B); * * * 
Id 


In its Remand Determination, the ITA recalculated the production 
costs incurred by SKC and Cheil in producing off-grade PET film. All 
parties concur that this altered approach for calculating off-grade PET 
film production costs should be upheld, although plaintiffs dispute the 
accuracy of some of the figures contained in the calculations. The ITA 
did not alter its accounting methodology for valuing Cheil’s recycled 
scrap film (“pellet”). Plaintiffs contest this methodology and argue that 
a similar flawed methodology infects the valuation of SKC’s pellet. Nor 
did the ITA swerve from its decision in the Final Determination to 
accept the product specific cost figures submitted by SKC, which deci- 
sion plaintiffs also contest. The disputed VAT issue is controlled by the 
CAFC’s recent decision in Federal Mogul v. United States, 13 Fed. Cir. 
___, 68 F3d 1572 (1995). 


STANDARD OF REVIEW 


The Court must find that antidumping determinations are unlawful 
when they are unsupported by substantial evidence on the administra- 
tive record or are otherwise not in accordance with law. 28 U.S.C. 
§ 1581(c); Tariff Act of 1930, § 516A(b)(1)(B), as amended, 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence “means such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 
(1951). “[Substantial evidence] is something less than the weight of the 
evidence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Consolo v. Federal Mar- 
itime Comm ’n, 383 U.S. 607, 619-20 (1966). “As long as the agency’s 
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methodology and procedures are reasonable means of effectuating the 
statutory purpose, and there is substantial evidence in the record sup- 
porting the agency’s conclusions, the court will not impose its own views 
as to the sufficiency of the agency’s investigation or question the 
agency’s methodology.” Ceramica Regiomantana, S.A. v. United States, 
10 CIT 399, 404-5, 636 F. Supp. 961, 966 (1986), aff'd 5 Fed. Cir. (T) 77, 
810 F2d 1137 (1987) (citations omitted). 


DISCUSSION 
1. Production Costs Incurred in Producing Off-Grade PET Film: 


The ITA’s recalculations of production costs incurred by SKC and 
Cheil in producing off-grade PET film properly respect the rule 
announced in Ipsco Appeal and are based on substantial evidence. In its 
Final Determination, the ITA had allocated the costs of producing off- 
grade PET film according to the film’s value. In its Remand Determina- 
tion, the ITA rectified its methodology by conforming it to the logic of 
Ipsco Appeal: 


[A]s directed by the Ipsco Appeal * * *, we have recalculated SKC’s 
[cost of production (“COP”)] and [constructed value (“CV”)] of off- 
grade film to reflect actual costs by allocating production costs based 
on actual production quantities, rather than accounting for value. 
As aresult, COP and CV for SKC have been calculated so as to take 
into account the actual costs of prime and non-prime production of 
the same product * * *. After further review we have determined 
that the record, in the case of Cheil, provides adequate information 
on which to base product specific cost calculations. Therefore, we 
have accepted Cheil’s submitted CV and COP costs, adjusted to 


reflect actual, product specific costs rather than product group 
costs. 


Remand Determination at 6-8 (emphasis added). Plaintiffs agree with 
defendants that this altered approach is consistent with Ipsco Appeal, 
but they contest the ITA’s reliance on defendants’-intervenor reported 
pellet costs as well as SKC’s reported product specific costs. Subject to 
the controversy over the reported cost figures, plaintiffs urge the Court 
to uphold the methodology employed in the Remand Determination for 
evaluating off-grade PET film production costs. The Court finds that 
the valuation methodology of the Remand Determination is a lawful 
application of the Ipsco Appeal doctrine because it accounts for all costs 
and does not rely on resale prices to make cost calculations. Moreover, as 
discussed infra, the ITA’s use of the disputed cost figures is based on 
substantial evidence and is otherwise in accordance with law. Therefore, 
the Court upholds the ITA’s Remand Determination with respect to the 
production costs of producing off-grade PET film. 

As an ancillary issue, plaintiffs request a remand so that the ITA may 
explain why it believes that the Ipsco Appeal valuation methodology is 
relevant to the calculation of Cheil’s test film production costs. Cheil’s 
records denote the total volume of test film produced during any partic- 
ular period without specifying the relative volumes by kind. In order to 
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establish the relative volumes of different kinds of test film produced 
during the period in question, Cheil allocated total test film volume 
among PET film production in proportion to known production ratios of 
PET film. As a simplified example, if Cheil produced 10% of a certain 
type of film during the period of investigation, it allocated 10% of test 
film production to that type. In this manner, Cheil allocated the full 
quantity of test film to film types. Cheil then allocated cost pools for 
material, labor, and fabrication equally among test, prime grade, and 
off-grade film by type. The ITA accepted these figures in its COP and CV 
calculations. 

Plaintiffs concede that with respect to prime grade and off-grade film, 
the equal allocation of cost pools was reasonable, conformed to the 
requirements of Ipsco Appeal, and to that extent the remand results 
should be affirmed. Nevertheless, plaintiffs question this methodology 
as applied to test film and request a remand so that the ITA may explain 
the relevance of the Jpsco Appeal valuation methodology to the costing 
of test film. Cheil represents that the production of test film is an ongo- 
ing research and development activity, and the Court discerns no evi- 
dence in the record suggesting that Cheil’s test film was 
disproportionately produced in connection with certain types or grades 
of film. In the absence of contrary evidence, the ITA employed a reason- 
able methodology when it allocated the total volume of test film in pro- 
portion to the known production ratios of PET film types. The relevance 
of Ipsco Appeal to the costing of test film is manifest because that opin- 
ion requires overall COP and CV calculations to reflect actual costs, and 
COP calculations for test film were parcel to the overall COP and CV cal- 
culations of the single class of subject merchandise identified by the ITA, 
i.e. “PET film.” Final Determination at 16306. The production of test 
film, although purely a research and development activity, was a compo- 
nent cost of overall PET film production along with prime and off-grade 
production costs; accordingly, Ipsco Appeal requires that all of these 
components be valued pursuant to a method that fully comprehends 
production costs. The ITA was persuaded, as is the Court, that the 
reported costs provided credible and sufficient data for determining test 
film production costs in proper conformity with Ipsco Appeal (“[a]fter 
further review we have determined that the record, in the case of Cheil, 
provides adequate information on which to base product specific cost 
calculations. Therefore, we have accepted Cheil’s submitted CV and 
COP costs, adjusted to reflect actual, product specific costs * * *.” 
(Remand Determination at 7-8)). The ITA’s costing of test film is based 
on substantial evidence in the record and is otherwise in accordance 
with law. 


2. The Valuation of Cheil’s Pellet: 


The ITA revisited its cost accounting methodology for valuing Cheil’s 
pellet (recycled scrap film) in light of Ipsco Appeal, and its decision to 
retain the figures and methodology used in the Final Determination is 
based on substantial evidence and is in accordance with law. Cheil uses a 
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“net realizable value” (“NRV”), i.e., the potential resale value, to 
account for the pellet utilized and produced in its film production pro- 
cess. Every production run of PET film utilizes both virgin material 
(“chip”) and pellets, and every run also produces scrap film. The scrap 
film is recycled into pellets, which in later runs are used like and are sub- 
stitutable for virgin chip. In accounting for the costs of producing PET 
film, Cheil included both the cost of the virgin chip utilized as well as the 
NRV of the pellet input. Cheil then subtracted the NRV of the pellets 
resulting from the run from the cost of production. This accounting 
methodology ensured that the final PET film cost of production figures 
would capture the full value of all material inputs as required by Ipsco 
Appeal (“(t]he broad terms of section 1677b(e) sweep within 
constructed value all components of the actual production costs of mer- 
chandise.” 10 Fed. Cir. (T) at ___—, 965 F.2d at 1059). Plaintiffs’ argu- 
ment that pellets should be costed like virgin chip because they are 
functionally equivalent defies common sense and arithmetical logic. 
The reason that PET film production utilizes recycled material is that it 
is cheaper to recycle scrap film than to manufacture virgin chip; this 
being the case, assigning pellets the cost of virgin chip would overstate 
the actual costs of PET film production. Plaintiffs’ allegation that Cheil 
manipulated the usage rate of pellet in order to shift costs away from 
PET film exported to the United States is devoid of any evidentiary 
basis. Cheil’s cost accounting for pellet was verified by the ITA, is GAAP 
consistent, and ensured that the cost of using recycled material would be 
fully reflected in the cost of PET film. The ITA’s Remand Determination 
with regard to this issue is based on substantial evidence, is consistent 
with Ipsco Appeal, and is otherwise in accordance with law. 

Plaintiffs’ argument that a similar flawed methodology infects the 
valuation of SKC’s pellet is unconvincing and untimely. Plaintiffs argue 
that SKC’s method for valuing pellet is fatally flawed because SKC 
assigns a “zero value” to pellet. However, the reason for this “zero 
value” is that SKC did not subtract the value of pellets resulting from 
PET film production runs from the accounting cost of producing PET 
film; therefore, there was no basis for adding any pellet value back into 
the accounting cost of PET film manufactured with pellet material 
input. Yet it is not even necessary to discuss the substantive merits of 
this claim. The Court’s remand order did not direct the ITA to revisit 
SKC’s costing of pellet, and with good reason. Plaintiffs failed to raise 
this issue at the administrative level. The issue of Cheil’s costing of pel- 
let was raised for purposes of the Final Determination (Final Deter- 
mination at 16316), but nowhere in that determination was there any 
discussion of SKC’s costing of pellet. Nor is there any other indication 
that plaintiffs raised the issue at the administrative level in a fashion 
sufficient to give rise to specific claims that would put the ITA on notice 
that SKC’s methodology for costing pellet was squarely at issue. It is not 
sufficient merely to raise pellet costing as a general policy issue or attack 
a co-respondent’s methodology for such costing. Investigating account- 
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ing procedures is a fact and theory intensive process that cannot be ade- 
quately addressed after the ITA’s investigation has concluded. 
Plaintiffs’ desultory approach to this issue was also demonstrated at the 
hearing before the Court: it was the government who raised the issue of 
SKC’s pellet accounting methodology during the very last minutes of 
the lengthy hearing, to which counsel for plaintiffs replied, “J had not 
expected those last few points to be raised and the government having 
done so gives me an opportunity to say something that I’ve been holding 
back which was that this whole case was an extraordinarily sloppy job 
from beginning to end * * *.” (Tr. at 71-2) (emphasis added). The Court 
was convinced after the hearing, and upon consideration of all relevant 
documents before the Court, that SKC’s methodology for valuing pellet 
was not within the appropriate scope for remand, and therefore the 
Court ordered a remand on this issue only with respect to Cheil. 841 F. 
Supp. at 1254. The ITA’s intentional refusal to address SKC’s methodol- 
ogy for valuing pellet was proper under the scope of the remand (“[Wle 
agree with SKC that the explicit instructions of the remand order does 
[sic] not direct us to re-examine SKC’s valuation of pellets,” Remand 
Determination at 10). Even if it had been part of the remand order, 
SKC’s methodology is reasonable and fully accounts for the value of pel- 
let in conformance with Ipsco Appeal. 

As a general argument, plaintiffs contest the finding by the ITA that 
pellets are a by-product rather than a co-product of PET film. The ITA 
reasoned, 


We agree with respondents and did not adjust our methodology for 
calculating costs of Cheil’s pellets because we believe that the Ipsco 
Appeal dealt with the valuation of finished co-products. Because we 
consider pellets not to be co-products of the PET film production 
process that later serve as raw material for the same process, the 
Ipsco Appeal does not apply to this issue. We note that the Court did 
not specifically instruct us in the remand order to examine the issue 
of why the Department considers pellets as co-products or by-prod- 
ucts in light of the Ipsco Appeal and, therefore, we need not further 
address this issue. 


Remand Determination at 10. If pellets were a co-product of PET film, 
then Ipsco Appeal would require the valuation of pellets to be based on 
actual production costs rather than on the NRV potential resale value. 
The ITA’s investigation revealed that pellets are produced from “edge 
trimmings and other scrap film” (Final Determination at 16316), not 
from off-grade PET film. The circumstances of this case are vastly dif- 
ferent from the facts in Ipsco Appeal where two grades of pipe, both sub- 
ject to the antidumping investigation, were produced during the same 
process and were sold as finished goods. Edge trimmings and other scrap 
pieces are neither finished goods nor merchandise subject to the instant 
antidumping investigation; rather, they are by-products of the PET film 
manufacturing process. Trimmings and scrap undergo substantial 
transformation in order to be reformulated into usable pellet, which 
itself is neither sold on the open market nor subject to the antidumping 
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investigation. The recycling process does not disinvest the recycled 
material from its by-product character, regardless of whether the 
recycled product hypothetically could be sold on the open market. ITA’s 
determination that pellets are by-products and outside the co-product 
valuation rule of Ipsco Appeal is based on substantial evidence and is in 
accordance with law. 


3. The Use of SKC’s Product Specific Cost Figures: 


The ITA properly responded to the Court’s order to “reexamine or 
comment on the effect of Ipsco’s reversal upon its choice of SKC’s prod- 
uct specific cost accounting methodology” (841 F. Supp. at 1254). In the 
Remand Determination, the ITA did not alter the position it assumed in 
the Final Determination. SKC’s in-house accounting procedures calcu- 
lated average costs for PET film production but did not maintain prod- 
uct specific cost figures. Hence, SKC derived product specific costs for 
different types of film in order to respond to the questionnaire sub- 
mitted by the ITA. On remand, the ITA explained, 


We have accepted SKC’s submitted CV and COP costs, adjusted to 
reflect actual, product specific costs rather than value based costs. 
We determined that SKC’s verified cost accounting methodology, 
upon which reported product specific actual costs were based, was 
reasonable under the Ipsco Appeal. The Ipsco Appeal held that pro- 
duction costs must be based on the actual costs of producing the 
merchandise. SKC’s methodology takes into account its actual costs 
by adequately ensuring that all raw material costs (including those 
attributable to pellets) were included in the COP calculation for the 
PET film product. The Ipsco Appeal does not indicate that the 
department should not accept a verified product specific cost 
accounting methodology which takes into account actual costs. 
Therefore, our acceptance of these costs was appropriate and 
requires no change. 


Remand Determination at 11 (emphasis added). Plaintiffs contend that 
the derived product specific costs and the proffered composite pellet to 
virgin chip usage ratios were not verified and did not reflect actual costs. 
However, the ITA performed an adequate investigation and verification, 
some of which was performed during a week-long on-site inspection in 
Korea: (1) the the ITA verified that SKC’s reported usage rates were 
consistent with the amounts of inventory, material consumed and fin- 
ished product; (2) the ITA verified that SKC had accurately calculated 
standard pellet usage rates for each type and thickness of film; and 
(3) the ITA verified SKC’s calculations against production documents 
that operated as business records both for accounting and inventory 
purposes. These steps, inter alia, operated both as a reasonable verifica- 
tion procedure and as a confirmation that actual costs were reflected in 
the derived product specific costs as required by Ipsco Appeal. Plaintiffs’ 
allegations that the verification was insufficient mischaracterize the 
scope and depth of the verification procedure: “Verification is a spot 
check and is not intended to be an exhaustive examination of the respon- 
dent’s business.” Monsanto v. United States, 12 CIT 937, 944, 698 F. 
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Supp. 275, 281 (1988). The examination of bona fide and complete ques- 
tionnaire data combined with the review of business records and on-site 
verification satisfied the ITA’s duty to conduct a thorough investigation. 
The ITA’s Remand Determination embracing SKC’s product specific 
costs is based on substantial evidence and is in accordance with law. 


4. The Method Employed in Making VAT Adjustments to USP: 


The ITA’s recalculation of VAT adjustments to United States Price 
(“USP”) is not in accordance with law under Federal Mogul v. United 
States, 13Fed.Cir.__, 63 F3d 1572 (1995). In its Remand Determina- 
tion, the ITA “adjusted USP for tax by multiplying the home market tax 
rate by the USP at the point in the chain of commerce of the U.S. mer- 
chandise that is analogous to the point in the home market chain of com- 
merce at which the foreign government applies the home market 
consumption tax.” Remand Determination at 2 (emphasis added). In 
Federal Mogul, the CAFC approved the methodology of taking “the tax 
amount paid in the home market for the same merchandise and add[ing] 
that amount to the price actually paid in the United States” in order to 
achieve a tax-neutral comparison. 13 Fed. Cir. at _—, 63 F.3d at 1576 
(emphasis added). Federal Mogul’s admonitions encouraging judicial 
deference to administrative determinations do not permit the Court to 
approve the methodology employed by the ITA in the instant case 
because that opinion exclusively sanctioned the adjustment to USP by 
the amount, not the rate, of the VAT. The manufacturer was the plaintiff 
in Federal Mogul, and it took the position that a rate adjustment, rather 
than an amount adjustment, was permissible: the court declared, “The 
method for adjusting the tax impact urged by plaintiffs improperly con- 
flates [the issues].” 13 Fed. Cir. at __, 63 F.3d at 1580. Defendants’ 
request for a remand on this issue is granted so that the ITA may make 
the VAT adjustments consistently with the opinion in Federal Mogul. 


CONCLUSION 


The ITA’s Remand Determination ordered by the Court in EI. 
DuPont de Nemours & Co. v. United States, 17 CIT 1266, 841 F. Supp. 
1237 (1993) is lawful and based on substantial evidence with respect to 
the following issues; 1) the calculation of production costs incurred by 
Cheil and SKC in producing off-grade PET film; 2) the accounting meth- 
odology for calculating Cheil’s recycled scrap film; and 3) the acceptance 
of the product specific cost accounting figures submitted by SKC. The 
ITA’s method for making VAT adjustments is not in accordance with law 
under Federal Mogul v. United States, 13 Fed. Cir. _, 63 F.3d 1572 
(1995). Accordingly, the Court remands the VAT issue so that the ITA 
may recalculate the VAT adjustments consistently with the rule 
announced in Federal Mogul. 
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(Slip Op. 96-60) 


BRITISH STEEL PLC, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-09-00550-—CVD 


USINAS SIDERURGICAS DE MINAS GERAIS, S.A., ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-00558-CVD 


INLAND STEEL INDUSTRIES, INC., ET AL., PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-00567-CVD 


LTV STEEL Co., INC., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-09-00568-CVD 


LACLEDE STEEL CoO., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-09-00569-CVD 


LUKENS STEEL Co., INC., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-09-00570-CVD 


Foreign Producers British Steel plc, Usinas Siderurgicas de Minas Gerais, S.A., Altos 
Hornos de Mexico, S.A. de C.V,, and AG der Dillinger Hiittenwerke challenge Commerce’s 
remand determination on the issue of privatization which arose from methodologies set 
forth in the General Issues Appendix appended to Certain Steel Products from Austria, 58 
Fed. Reg. 37,225, 37,259-73 (Dep’t Comm. 1993) (final determ.) (General Issues Appen- 
dix), as well as the application of those methodologies in Certain Steel Products from Bra- 
zil, 58 Fed. Reg. 37,295 (Dep’t Comm. 1993) (final determ.), Certain Steel Products from 
Mexico, 58 Fed. Reg. 37,352 (Dep’t Comm. 1993) (final determ.), Certain Steel Products 
from the United Kingdom, 58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.), and 
Certain Steel Products from Germany, 58 Fed. Reg. 37,315 (Dep’t Comm. 1993) (final 
determ.). Domestic Producers AK Steel Corporation,* Bethlehem Steel Corporation, 
Geneva Steel, Gulf States Steel Incorporated of Alabama, Inland Steel Industries, Incor- 
porated, Laclede Steel Company, LTV Steel Company, Incorporated, Lukens Steel Com- 
pany, National Steel Corporation, Sharon Steel Corporation, U.S. Steel Group a Unit of 
USX Corporation, and WCI Steel, Incorporated support Commerce’s remand determina- 
tion on privatization. 

Additionally, the parties to LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD, Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD, Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. 
Court No. 93-09-00558-CVD, and British Steel ple v. United States, Consol. Court No. 
93-09-00550-CVD, separately present a number of challenges specific to their respective 
determinations. Domestic Producers have also submitted a motion to strike in Usinas 
Siderurgicas de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD. 

Held: Regarding LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD: the Court’s consideration of the Privatization Remand as it pertains 
to Certain Steel Products from Germany, and of all issues related to or dependent upon 


* At the time of the filing of Domestic Producers’ original motion for judgment upon the agency record on the general 
issue of privatization, AK Steel Corporation was named Armco Steel Company, L.P. 
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privatization in LTV Steel Co., Inc., et al. v. United States, Consol. Court No. 
93-09-00568-CVD, consisting of LTV Steel Co., Inc., et al. v. United States, Court No. 
93-09-00568-CVD, Thyssen Stahl AG, et al. v. United States, Court No. 
93-09-00585-CVD, AG der Dillinger Hiittenwerke v. United States, Court No. 
93-09-00596-CVD, and Fried. Krupp AG Hoesch-Krupp and Krupp Hoesch Stahl AG v. 
United States, Court No. 93-09-00603-CVD, is stayed pending this Court’s jurisdiction 
pursuant to the remand from the Court of Appeals in Saarstahl AG v. United States, Nos. 
94-1457, -1475 (Fed. Cir. Mar. 12, 1996), rev’g and remanding Saarstahl, AG v. United 
States, 18 CIT _, 858 F. Supp. 187 (1994); 

Regarding Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD: (1) Commerce’s Privatization Remand as it pertains to AHMSA is 
sustained; (2) on AHMSA’s country-specific brief, (a) AHMSA’s first challenge concerning 
the application of Commerce’s repayment methodology toa “loan” provided to AHMSA by 
the Government of Mexico (GOM) in 1991 has been effectively mooted, (b) Commerce’s 
use of the loan-based methodology, including the mortgage payment schedule aspect, to 
amortize the benefits accruing from pre-privatization subsidies to AHMSA is sustained, 
(c) Commerce’s verification method and use of BIA to determine AHMSA received a sub- 
sidy from the GOM’s 1988 and 1990 purchase of AHMSA’s debt held by foreign creditors is 
sustained, (d) Commerce’s determination that AHMSA was unequityworthy in the years 
1979 through 1987, and 1990 and 1991, is based on substantial evidence and is otherwise 
in accordance with law; (3) the issues raised by Domestic Producers’ country-specific Rule 
56.2 brief have been subsumed by British Steel ple v. United States, 19 CIT ___—, 879 F 
Supp. 1254 (1995), and the present opinion regarding privatization; (4) Lukens Steel Co., 
et al. v. United States, Consol. Court No. 93-09-00570-CVD, consisting of Lukens Steel 
Co., et al. v. United States, Court No. 93-09-00570-CVD, Altos Hornos de Mexico, S.A. de 
C.V. v. United States, Court No. 93-09-00618-CVD, and Industrias Monterrey S.A. de C.V. 
v. United States, Court No. 93-09-00632-CVD, is hereby dismissed; 

Regarding Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. Court 
No. 93-09-00558-CVD: (1) Commerce’s Privatization Remand as it pertains to USIMI- 
NAS is sustained; (2) On USIMINAS’s country-specific motion, (a) Commerce’s adoption 
and application of the dollarization methodology to equity infusions in this investigation 
is sustained as based on substantial evidence and is otherwise in accordance with law, (b) 
Commerce’s determination that the IPI rebate program provided benefits specific to the 
Brazilian steel industry and that these benefits are countervailable is sustained as based 
on substantial evidence and is otherwise in accordance with law, and (c) USIMINAS’s 
country-specific challenge regarding privatization and repayment has been subsumed by 
the present opinion and by British Steel; (3) Domestic Producers’ motion to strike in Usi- 
nas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, is denied as moot; and (4) Usinas Siderurgicas de Minas Gerais, S.A. 
v. United States, Consol. Court No. 93-09-00558-CVD, consisting of Usinas Siderurgicas 
de Minas Gerais, S.A. v. United States, Court No. 93-09-00558-CVD, Gulf States Steel, 
Inc. of Alabama, et al. v. United States, Court No. 93-09-00574-CVD, and Usinas Siderur- 
gicas de Minas Gerais, S.A. v. United States, Court No. 93-09-00578-CVD, is dismissed; 

Regarding British Steel ple v. United States, Consol. Court No. 93-09-00550-CVD: 
(1) Commerce’s Privatization Remand as it pertains to BS plc is sustained except for Com- 
merce’s final subsidy rate for BS ple; (2) the issues raised by Domestic Producers’ country- 
specific Rule 56.2 brief have been subsumed by British Steel and the present opinion 
regarding privatization; (3) the Court will enter final judgment pursuant to Rule 54(b) in 
the country-specific case British Steel ple. v. United States, Consol. Court No. 
93-09-00550-CVD, consisting of British Steel pic v. United States, Court No. 
93-09-00550-CVD and Geneva Steel, et al. v. United States, Court No. 93-09-00572-CVD, 
as to (a) the first, second, third, and fourth causes of action of the complaint of the Domes- 
tic Producers who filed a complaint in Geneva Steel, et al. v. United States, Court No. 
93-09-00572-CVD, and (b) counts I, II, III, and IV in the complaint of British Steel pic in 
British Steel ple v. United States, Court No. 93-09-00550-CVD. 


(Dated April 2, 1996) 


Regarding British Steel plc v. United States, Consol. Court No. 93-09-00550-CVD: 
Steptoe & Johnson (Richard O. Cunningham, Peter Lichtenbaum), (Sheldon E. Hochberg, 
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William L. Martin, II), on brief, (Richard O. Cunningham, Sheldon E. Hochberg), on oral 
argument, Counsel for British Steel ple; Morgan, Lewis & Bockius (Mark R. Joelson), 
(Marcela B. Stras, Roger C. Wilson), on brief, Counsel for the Government of the United 
Kingdom, et al.; Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff; Thomas R. Howell, 
Martha J. Talley, John A. Ragosta, Guy C. Smith, John R. Magnus, Jeffrey D. 
Nuechterlein, Philip Karter, Michael R. Geroe, Jennifer Danner Riccardi), on brief, (Mar- 
tha J. Talley, John A. Ragosta), on oral argument, Counsel for Geneva Steel, et al.; Skad- 
den, Arps, Slate, Meagher & Flom (John J. Mangan, Robert E. Lighthizer), (D. Scott 
Nance, Barry J. Gilman), on brief, (D. Scott Nance, Barry J. Gilman), on oral argument, 
Counsel for Geneva Steel, et al. 

Regarding Usinas Siderurgicas de Minas Gerais, S.A., et al. v. United States, Consol. 
Court No. 93-09-00558-CVD: Willkie Farr & Gallagher (Christopher S. Stokes), (William 
H. Barringer, Nancy A. Fischer), on brief, (Christopher S. Stokes), on oral argument, Coun- 
sel for USIMINAS; Dickstein Shapiro & Morin (Arthur J. Lafave, III, Douglas N. 
Jacobson), Counsel for Companhia Siderurgica Nacional; Skadden, Arps, Slate, Meagher 
& Flom (Robert E. Lighthizer, John J. Mangan), (Barry J. Gilman, D. Scott Nance), on 
brief, (Barry J. Gilman, Scott Nance), on oral argument, Counsel for Gulf States Steel, 
Inc., et al.; Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff, John A. Ragosta, Guy C. 
Smith, Michael R. Geroe), on brief, (John A. Ragosta), on oral argument, Counsel for Gulf 
States Steel, Inc., et al. 

Regarding Inland Steel Industries, Inc., et al. v. United States, Consol. Court No. 
93-09-00567-CVD: Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff, Martha J. 
Talley, John A. Ragosta, John R. Magnus, Jeffrey D. Nuechterlein, Jennifer Danner 
Riccardi), on brief, (Martha J. Talley, John A. Ragosta, John R. Magnus), on oral argu- 
ment, Counsel for Inland Steel Indus., Inc., et al.; Skadden, Arps, Slate, Meagher & Flom 
(John J. Mangan, Robert E. Lighthizer), (D. Scott Nance), on brief, (Barry J. Gilman, D. 
Scott Nance), on oral argument, Counsel for Inland Steel Indus., Inc., et al.; Weil, Gotshal 
& Manges LLP (Stuart M. Rosen), (M. Jean Anderson, Jeffrey P Bialos, Diane M. 
McDevitt, Scott Maberry; and Stuart M. Rosen, Mark F- Friedman, Jonathan Bloom), on 
brief, (M. Jean Anderson, Stuart M. Rosen), on oral argument, Counsel for Usinor Sacilor, 
Sollac and GTS. 

Regarding LTV Steel Co., Inc., et al. v. United States, Consol. Court No. 
93-09-00568-CVD: Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff; Martha J. 
Talley, John A. Ragosta, Guy C. Smith, O. Julia Weller, Kristen M. Neller, Michael R. 
Geroe), on brief, (John A. Ragosta, Guy C. Smith), on oral argument, Counsel for LTV Steel 
Co., et al.; Skadden, Arps, Slate, Meagher & Flom (John J. Mangan, Robert E. Lighthizer), 
(D. Scott Nance), on brief, (D. Scott Nance), on oral argument, Counsel for LTV Steel Co., et 
al.; Sharretts, Paley, Carter & Blauvelt, PC. (Gail T. Cumins), Counsel for Thyssen Stahl 
AG, et al.; LeBoeuf, Lamb, Greene & MacRae, L.L.P (Pierre F. de Ravel d’Esclapon, Mary 
Patricia Michel), Counsel for AG der Dillinger Hitttenwerke; Hogan & Hartson (Lewis E. 
Leibowitz, Steven J. Routh, Paul Minorini), Counsel for Fried, Krupp AG Hoesch-Krupp, 
et al. 

Regarding Laclede Steel Co., et al. v. United States, Consol. Court No. 
93-09-00569-CVD: Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff; Martha J. 
Talley, John A. Ragosta, Linda C. Menghetti, Jeffrey D. Nuechterlein, Jennifer Danner 
Riccardi), on brief, (John A. Ragosta, Jeffrey D. Nuechterlein, Jennifer Danner Riccardi), 
on oral argument, Counsel for Laclede Steel Co., et al. Armco Steel Co., et al. and Bethle- 
hem Steel Corp., et al.; Skadden, Arps, Slate, Meagher & Flom (John J. Mangan, Robert E. 
Lighthizer), (D. Scott Nance), on brief, (D. Scott Nance), on oral argument, Counsel for 
Laclede Steel Co., et al., Armco Steel Co., et al., and Bethlehem Steel Corp., et al.; Morrison 
& Foerster (Donald B. Cameron), (Julie C. Mendoza, Craig A. Lewis, Sue-Lynn Koo, 
Panagiotis C. Bayz), on brief, (Donald B. Cameron, Julie C. Mendoza), on oral argument, 
Counsel for Dongbu Steel Co., et al. 

Regarding Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD: Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff; Martha J. 
Talley, John A. Ragosta, Guy C. Smith, Scott L. Forseth, Michael R. Geroe), on brief, (John 
A. Ragosta), on oral argument, Counsel for Lukens Steel Co., et al.; Skadden, Arps, Slate, 
Meagher & Flom (John J. Mangan, Robert E. Lighthizer), (D. Scott Nance), on brief, (D. 
Scott Nance), on oral argument, Counsel for Lukens Steel Co., et al.; Shearman & Sterling 
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(Jeffrey M. Winton), (Robert E. Herzstein, Shavit Matias), on brief, Counsel for Altos 
Hornos de Mexico, S.A. de C.V. 


Regarding Geneva Steel, et al. v. United States, Consol. Court No. 93-09-00566-CVD: 
Dewey Ballantine (Michael H. Stein), (Alan Wm. Wolff, Martha J. Talley, John A. Ragosta, 
Michael R. Geroe), on brief, (Martha Jd. Talley, Michael R. Geroe), on oral argument, Coun- 
sel for Geneva Steel, et al.; Barnes, Richardson & Colburn (Gunter von Conrad), Counsel 
for Fabrique de Fer Charleroi, S.A.; LeBoeuf, Lamb, Greene & MacRae (Melvin S. 
Schwechter), Counsel for S.A. Forgess de Clabecq; O’Melveny & Myers (Peggy A. Clarke, 
Gary N. Horlick), Counsel for Sidmar N.V. and TradeARBED, Inc. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice, (A. David Lafer); Stephen J. Powell, (Terrence J. McCartin, Robert E. Nielsen, David 
W. Richardson, Elizabeth C. Seastrum, Marguerite Trossevin), on brief, Office of Chief 
Counsel for Import Administration, United States Department of Commerce, of Counsel, 
Counsel for defendant. 


OPINION 


CARMAN, Judge: The following actions were consolidated by order of 
the Court of International Trade dated February 4, 1994: British Steel 
ple v. United States, Court No. 93-09-00550-CVD and Geneva Steel, et 
al. v. United States, Court No. 983—09-00572-CVD consolidated as Brit- 
ish Steel ple v. United States, Consol. Court No. 93-09-00550-CVD; Usi- 
nas Siderurgicas de Minas Gerais, S.A. v. United States, Court No. 
93-09-00558-CVD, Gulf States Steel, Inc. of Alabama, et al. v. United 
States, Court No. 93-09-00574-CVD, and Usinas Siderurgicas de 
Minas Gerais, S.A, v. United States, Court No. 93-09-00578-CVD con- 
solidated as Usinas Siderurgicas de Minas Gerais, S.A. v. United States, 
Consol. Court No. 93-09-00558-CVD; Inland Steel Industries, Inc., et 
al. v. United States, Court No. 93-09-00567-CVD, Usinor Sacilor, et al. 
v. United States, Court No. 93-09-00588-CVD, Usinor Sacilor, et al. v. 
United States, Court No. 93-09-00589-CVD, Usinor Sacilor, et al. v. 
United States, Court No. 93-09-00590-CVD, and Usinor Sacilor, et al. v. 
United States, Court No. 93-09-00591-CVD consolidated as Inland 
Steel Industries, Inc., et al. v. United States, Consol. Court No. 
93—09-00567-—CVD; LTV Steel Co., Inc., et al. v. United States, Court No. 
93-09-00568-CVD, Thyssen Stahl AG, et al. v. United States, Court No. 
93-09-00585-CVD, AG der Dillinger Hiittenwerke v. United States, 
Court No. 93-09-00596-CVD, and Fried. Krupp AG Hoesch-Krupp and 
Krupp Hoesch Stahl AG v. United States, Court No. 93-09-00603-CVD 
consolidated as LTV Steel Co., Inc., et al. v. United States, Consol. Court 
No. 93-09-00568-CVD; Laclede Steel Co., et al. v. United States, Court 
No. 93-09-00569-CVD, Pohang Iron & Steel Co., Lid. v. United States, 
Court No. 93-09-00579-CVD, Dongbu Steel Co. Lid., et al. v. United 
States, Court No. 93-09-00580-CVD, Dongbu Steel Co. Lid., et al. v. 
United States, Court No. 93-09-00581-CVD, and Pohang Iron & Steel 
Co., Ltd. v. United States, Court No. 93-09-00582-CVD consolidated as 
Laclede Steel Co., et al. v. United States, Consol. Court No. 
93-09-00569-CVD; Lukens Steel Co., et al. v. United States, Court No. 
93-09-00570-CVD, Altos Hornos de Mexico, S.A. de C.V. v. United 
States, Court No. 93-09-00618-CVD, and Industrias Monterrey S.A. de 
C.V. v. United States, Court No. 93-09-00632-—CVD consolidated as 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD;! and Geneva Steel, et al. v. United States, Court No. 
93-09-00566-CVD and Fabrique de Fer de Charleroi v. United States, 
Court No. 93-09-00599-CVD, consolidated as Geneva Steel, et al. v. 
United States, Consol. Court No. 93-09-00566-—CVD.? 

After several scheduling conferences and upon review and consider- 
ation of the minutes of the December 15, 1993, scheduling conference 
and upon agreement of all parties and pursuant to U.S. CIT R. 42(a), the 
Court entered the scheduling order governing the joint proceeding in 
the above-captioned cases. As a convenience to the parties, the Court 
used British Steel plc v. United States, Consol. Court No. 
93-09-00550-CVD to identify this joint proceeding and to establish the 
guidelines set forth in the February 18, 1994, scheduling order. In accor- 
dance with that order, the parties were jointly ordered to brief five gen- 
eral issues which were divided into two groups. General Issues—Group 
One pertains to: (a) the Department of Commerce’s use of a fifteen-year 
allocation period to determine the benefit from several nonrecurring 
countervailable grants; (b) the Department of Commerce’s use of a 
grant methodology to countervail equity infusions into an unequity- 
worthy company whose shares are not publicly traded; and (c) the 
Department of Commerce’s treatment of privatization and restructur- 
ing regarding previously received subsidies, including the Depart- 
ment’s use of a repayment methodology. General Issues—Group Two 
pertains to: (a) the Department of Commerce’s determination of the 
appropriate sales denominator to be used in subsidy calculations when a 
respondent’s total sales include not only sales of domestically produced 
merchandise, but also sales of merchandise produced in one or more for- 
eign countries; and (b) the Department of Commerce’s treatment of dis- 
proportionality for the purpose of evaluating the specificity of a 
potentially countervailable program. The Scheduling Order directed all 
questions of law and issues of fact regarding the five general issues to be 
briefed solely in the context of the briefs on these issues. All parties were 
prohibited from re-briefing or re-arguing any of these questions or 
issues in the context of the briefs on the country-specific issues. 

On the general issue of privatization, Foreign Producers British Steel 
plc (BS plc), Usinas Siderurgicas de Minas Gerais, S.A.C(USIMINAS), 
and Altos Hornos de Mexico, S.A. de C.V. (AHMSA) filed a joint motion 
for partial judgment on the agency record and supporting memoranda 
contesting the General Issues Appendix appended to Certain Steel Prod- 
ucts from Austria, 58 Fed. Reg. 37,225, 37,259-73 (Dep’t Comm. 1993) 
(final determ.) (General Issues Appendix), as well as the application of 
the General Issues Appendix in Certain Steel Products from Brazil, 58 


1 Industrias Monterrey S.A. de C.V. v. United States, Court No. 93-09-00632-CVD, was consolidated under Lukens 
Steel Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD, by order of this Court on December 9, 1994. 


2 The Court notes that Empresa Nacional Siderurgica, S.A. v. United States, Court No. 93-09-00625-CVD, was also 
a part of this joint proceeding. See British Steel pic v. United States, Consol. Court No. 93-09-00550-CVD at 11 (Feb. 
18, 1994) (scheduling order). The Court further notes that the parties represented in Empresa Nacional Siderurgica, 
S.A. v. United States, Court No. 93-09-00625-CVD, filed a voluntarily stipulated dismissal pursuant to which that 
action was dismissed on January 25, 1995. 
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Fed. Reg. 37,295 (Dep’t Comm. 1993) (final determ.) (Brazilian Final 
Determination),? Certain Steel Products from Mexico, 58 Fed. Reg. 
37,352 (Dep’t Comm. 1993) (final determ.) (Mexican Final Determina- 
tion),* and Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (British Final Deter- 
mination).° The Government of the United Kingdom of Great Britain 
and Northern Ireland, as plaintiff-intervenor, filed a brief challenging 
the administrative determination on the issue of privatization in the 
British Final Determination, in support of the Foreign Producers’ 
motion. Domestic Producers (“Domestics” or “Domestic Producers” )® 
filed a joint motion for partial judgment on the agency record and sup- 
porting memoranda contesting the General Issues Appendix as well as 
the application of the General Issues Appendix in the Brazilian Final 
Determination, the Mexican Final Determination, the British Final 
Determination, and Certain Steel Products from Germany, 58 Fed. Reg. 
37,315 (Dep’t Comm. 1993) (final determ.) (German Final Determina- 
tion).’ Foreign Producer AG der Dillinger Hiittenwerke moved for sum- 
mary judgment in LTV Steel Co., Inc. et al. v. United States, Consol. 
Court No. 93-09-00568-CVD, one of the consolidated cases under the 
Court’s scheduling order governing this joint proceeding. 

On February 9, 1995, this Court issued an opinion addressing all five 
general issues. See British Steel ple v. United States, 19CIT __—«, 879 F. 
Supp. 1254 (1995) (British Steel). On the general issue of privatization, 
the Court held: (1) Commerce’s privatization methodology as set forth 
in the General Issues Appendix and applied in the Brazilian Final Deter- 
mination, the Mexican Final Determination, the British Final Deter- 
mination, and the German Final Determination, to the extent it stated 
pre-privatization subsidies bestowed upon government corporations 
continued to be countervailable after all types of privatization transac- 
tions and that purchasers of discrete assets of subsidized corporations at 
arm’s length for fair market value based upon commercial consider- 
ations may be attributed with subsidies previously received by the 
subsidized seller corporations,® was unlawful; (2) Commerce’s deter- 
mination in the Mexican Final Determination, insofar as it pertained to 
the application of Commerce’s privatization methodology, was reman- 


3 Commerce amended the Brazilian Final Determination on August 17, 1993. See Certain Steel Products from Bra- 
zil, 58 Fed. Reg. 43,751 (Dep’t Comm. 1993) (order and am. final determ.). 

4 Commerce amended the Mexican Final Determination on August 17, 1993. See Certain Steel Products from Mexico, 
58 Fed. Reg. 43,755 (Dep’t Comm. 1993) (order and am. final determ.). 


5 Commerce amended the British Final Determination on August 17, 1993. See Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 43,748 (Dep’t Comm. 1993) (order and am. final determ.). 


6 Domestic Producers include AK Steel Corporation, Bethlehem Steel Corporation, Geneva Steel, Gulf States Steel 
Incorporated of Alabama, Inland Steel Industries, Incorporated, Laclede Steel Company, LTV Steel Company, Incorpo- 
rated, Lukens Steel Company, National Steel Corporation, Sharon Steel Corporation, U.S. Steel Group a Unit of USX 
Corporation, and WCI Steel, Incorporated. At the time of the filing of the above-referenced motion, AK Steel Corpora- 
tion was named Armco Steel Company, L.P. 

7 Commerce amended the German Final Determination on August 17, 1993. See Certain Steel Products from Ger- 
many, 58 Fed. Reg. 43,756 (Dep’t Comm. 1993) (orders and am. final determ.) 


8 Of course, as this Court recognized in British Steel, “[i}t could be argued that in an arm’s-length transaction a pur- 
chaser of one or several assets of a subsidized corporation could discount its purchase price for ‘subsidies liability under 
the [countervailing duty (CVD)] laws,” however undesirable that may be. British Steel, 19 CIT at___—in.20, 879 F. 
Supp. at 1272 n.20; see infra pp. 30-31. Furthermore, it seems unlikely that this discounting would have occurred ante- 
cedent to Commerce’s idea of traveling subsidies. See infra pp. 30-31. 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


ded; (3) Commerce’s determination in the Brazilian Final Determina- 
tion, insofar as it pertained to the application of Commerce’s 
privatization methodology, was remanded; (4) Commerce’s determina- 
tion in the British Final Determination, insofar as it pertained to the 
application of Commerce’s privatization methodology, was remanded; 
(5) Commerce’s determination in the German Final Determination, 
insofar as it pertained to Commerce’s application of its privatization 
methodology, was remanded; and (6) the motion of AG der Dillinger 
Hiittenwerke for summary judgment in LTV Steel Co., Inc. et al. v. 
United States, Consol. Court No. 93-09-00568-CVD, was denied in all 
respects. Id. at __, 879 F. Supp. at 1288-89. 

The following opinion addresses Commerce’s remand determination 
on the issue of privatization (Privatization Remand). The Court has 
jurisdiction pursuant to 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 
A. The Court’s Remand Instructions to Commerce: 


In remanding the Mexican Final Determination, the Brazilian Final 
Determination, the British Final Determination, and the German Final 
Determination in British Steel insofar as those determinations per- 
tained to Commerce’s application of its privatization methodology, this 
Court ordered Commerce to determine the following: (1) whether each 
transaction was at arm’s length, for fair market value, and based upon 
commercial considerations; (2) whether each transaction involved a pri- 
vatization or partial privatization; (3) the terms and substance of each 
transaction and whether each transaction involved a sale of an asset or 
several assets or consisted entirely of a sale of shares; (4) whether, under 
the Court’s analysis set forth in the British Steel opinion, if a privatiza- 
tion or partial privatization took place, the privatized entity continues 
to be, for all intents and purposes, the same entity that received subsi- 
dies prior to the privatization or partial privatization transaction; and 
(5) whether, under the Court’s analysis set forth in the British Steel 
opinion, Commerce may properly countervail the privatized or partially 
privatized corporation at issue in each determination. British Steel, 19 
CITat___, 879 F Supp. at 1329 (order).? This Court further ordered as 
follows: (1) Commerce will calculate and report any countervailing 


9 Commerce has argued to this Court that in one of the determinations remanded, the British Final Determination, a 
wholly-owned government company, British Steel Corporation (British Steel), first “became” a company called BS ple 
pursuant to statute. (See Def.’s Resp. to Ct.’s Questions at 10.) Subsequently, shares of BS ple were offered to the public. 
(See id.) Given this explanation, this Court stated in British Steel that as to the remand of the British Final Determina- 
tion, 

Commerce should inform this Court: (1) whether British Steel and BS ple, prior to any sale of BS ple’s shares, were 
for all intents and purposes the same entity; and (2) whether, after any sale of BS ple’s shares, BS plc continued to 
be for all intents and purposes the same corporate entity that existed prior to the sale, that is, if privatization took 
ig whether privatized BS plc was for all intents and purposes the same corporate entity as pre-privatization BS 
ple. 
British Steel, 19 CIT at___, 879 F Supp. at 1283. The Court further stated in British Steel that as to the British Final 
Determination, Commerce was to inform this Court: 


(1) whether each aspect of the transaction was at arm’s length, for fair market value, and based upon commercial 
considerations; (2) whether each aspect of the transaction involved a privatization or partial privatization; (3) the 
terms and substance of each aspect of the transaction and whether each transaction involved a sale of an asset or 
several assets or consisted entirely of a sale of shares; and (4) whether, under the Court’s analysis, Commerce may 
properly countervail BS plc. 


Id. at , 879 F. Supp. at 1283 (emphasis added). 
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duties due, if any, by any transferor and transferee subsequent to privat- 
ization; (2) if, under the Court’s analysis set forth in British Steel, Com- 
merce determines that any privatized or partially privatized entity 
continues to be, for all intents and purposes, the same entity that 
received subsidies prior to a privatization or partial privatization trans- 
action, Commerce will calculate any and all countervailing duties due on 
the surviving entity; and (3) Commerce will calculate any and all coun- 
tervailing duties due on account of any other type of privatization trans- 
action arising in the individual determinations remanded. Id. at 
879 F. Supp. at 1330 (order). 


B. Commerce’s Privatization Remand: 


In the Privatization Remand, Commerce has determined that it may 
properly countervail the exports of BS ple, AHMSA, USIMINAS, and 
DHS Dillinger Hiitte Saarstahl AG (DHS)?° in the full amount of subsi- 
dies received prior to privatization. See Privatization Remand at 2. In so 
doing, Commerce first sets forth its general framework for analysis and 
compliance with this Court’s remand instructions. For each of the deter- 
minations remanded on the issue of privatization, Commerce explains, 
it addressed whether the relevant transaction “was (1) an asset or stock 
sale, (2) a full or partial privatization, and (3) at arm’s length, for fair 
market value, and based upon commercial considerations.” Id. at 9-10 
(footnotes omitted).!! For each determination remanded, Commerce 
then found “whether the privatized entity continues to be, for all intents 
and purposes, the same entity that received subsidies prior to the trans- 
action.” Id. at 10. Subsequently, Commerce calculated any countervail- 
ing duty due by the privatized entity. Id. 

As to the Court’s instruction that Commerce determine “if a privati- 
zation or partial privatization took place, the privatized entity contin- 
ues to be, for all intents and purposes, the same entity that received 
subsidies prior to the privatization or partial privatization transaction,” 
Commerce complains “the Court did not describe the test to be used, or 
provide any other specific guidance.” Id. Commerce notes, however, the 
Court expressed concern that “the privatization decision be consistent 
with general principles of corporate law” and that foreign governments 
and companies may attempt to structure privatization transactions to 
evade CVD liability. Jd. (citations omitted). Commerce therefore con- 
cludes “that the purpose of the Court’s instructions regarding the ‘for 
all intents and purposes’ question is to allow the Department in some 
circumstances to examine the substance as well as the form of the pri- 
vatization transaction at issue.” Id. 

Defining a “corporation” as “an artificial legal person conducting a 
business and capable of holding a collection of assets and liabilities,” 


> 


10 The Court notes that although counsel for AG der Dillinger Hiittenwerke has styled its later papers as from both 
AG der Dillinger Hiittenwerke and DHS, DHS is not a party to these proceedings. 

11 Commerce defined “partial privatization” as a privatization “in which the government continues to maintain an 
ownership interest in the corporate entity in question post-privatization.” Privatization Remand at 10 n.10. 
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Commerce continues with its “for all intents and purposes” analysis as 
follows: 


If the corporate form changes, but the collection of assets and liabi- 
lities remains essentially the same, the essence of the original cor- 
poration continues. In such cases, the Department finds it to be 
reasonable, for purposes of this remand proceeding, to conclude 
that the new corporation is “for all intents and purposes” the same 
as the original corporation. When the privatized entity continues to 
be the same entity, “for all intents and purposes,” that received the 
subsidies, we have determined that the prior subsidies can continue 
to be countervailed in accordance with the Court’s analysis and 
have calculated the amount of countervailing duties owed. 

To determine if the privatized entity continues to be, “for all 
intents and purposes,” the same as the subsidy recipient, we have 
analyzed whether the privatized entity was generally invested with 
the assets and rights, and assumed the liabilities and burdens, of 
the pre-privatization corporation. If so, we have determined that 
the privatized entity is the same entity, “for all intents and pur- 
poses,” as the entity that received the prior subsidies. 


Id. at 10-11 (citation omitted). Privatization by stock sale, Commerce 
states, “is merely a change in ownership.” Jd. at 11 (citation and foot- 
note omitted). The issue of whether the privatized entity is “for all 
intents and purposes” the same entity that received subsidies is not 
reached in such a case, Commerce explains, “because there is no change 
in the corporate form.” Id. at 12. Accordingly, Commerce reasons, in 
those cases the full amount of the pre-privatization subsidies remains 
countervailable. Id. In cases of privatization by means other than a sim- 
ple stock sale, Commerce further explains, it “examined whether the 
post-privatization corporate entity generally became invested with the 
assets and rights, and assumed the liabilities and burdens, of the corpo- 
ration which received subsidies prior to the privatization transaction.” 
Id. If so, Commerce has determined that the full amount of pre-privati- 
zation subsidies remains countervailable. Id. 

The remainder of the Privatization Remand applies Commerce’s 
interpretation of the Court’s instructions to each of the determinations 
remanded on the issue of privatization. Those portions of the Privatiza- 
tion Remand are explained below. 


APPLICATION OF US. CIT R. 54(8) 
U.S. CIT R. 54(b) provides in part: 


When more than one claim for relief is presented in an action, 
whether as a claim, counterclaim, cross-claim, or third-party claim, 
or when multiple parties are involved, the court may direct the 
entry of a final judgment as to one or more but fewer than all of the 
claims or parties only upon an express determination that there is 
no just reason for delay and upon express direction for the entry of 
judgment. 
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As explained by the Court, 


Underlying rule 54(b) is the recognition that with the liberal 
joinder of claims now permitted by the federal rules, the policy 
against piecemeal appellate review implicit in the “single judicial 
unit” rule must be weighed against the prejudice caused by unjusti- 
fied delay which can occur when decisions final as to some claims 
cannot be entered until the litigation is final as to all claims. In 
other words, a claim may be certified for appeal under rule 54(b) ifa 
decision on that claim represents a “final decision” in the sense of 
an ultimate disposition of an individual claim entered in the course 
of a multiple claim action and if there is no just reason for delay. 


Timken Co. v. Regan, 5 CIT 4, 6 (1983) (citation omitted). 

The present opinion will result in the following: (1) the final resolu- 
tion of the general issue of privatization and all country-specific chal- 
lenges to privatization presented in Lukens Steel Co., et al. v. United 
States, Consol. Court No. 93-09-00570-CVD, Usinas Siderurgicas de 
Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, and British Steel plc. v. United States, Consol. Court 
No. 93-09-00550-CVD; and (2) the final resolution of all issues pres- 
ented in, and the dismissal of Lukens Steel Co., et al. v. United States, 
Consol. Court No. 93-09-00570-CVD, and Usinas Siderurgicas de 
Minas Gerais, S.A. vu. United States, Consol. Court No. 
93-09-00558-CVD. This will be accomplished as follows. 

As discussed above, in accordance with the February 18, 1994, sched- 
uling order in this proceeding, the parties were jointly ordered to brief 
five general issues involved in various groupings of the consolidated 
cases under review. That scheduling order also set forth a schedule for 
the parties to submit individual briefs on a country-specific basis. Pri- 
vatization issues were raised in the complaints and country-specific 
briefs of the following cases: Lukens Steel Co., et al. v. United States, 
Consol. Court No. 93-09-00570-CVD, Usinas Siderurgicas de Minas 
Gerais, S.A. v. United States, Consol. Court No. 93-09-00558-CVD, 
British Steel ple. v. United States, Consol. Court No. 93-09-00550-CVD, 
and LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD. Parties in these consolidated cases are the only par- 
ties who submitted briefs to this Court on the general issue of privatiza- 
tion. 

Pursuant to conferences with the parties, this Court ordered stays on 
each of the four country-specific cases. These stays essentially post- 
poned, until this Court’s decision on the Privatization Remand, the 
Court’s consideration of the country-specific challenges raised in the 
four cases that directly related to or were dependent upon this Court’s 
decision on the Privatization Remand. '” Because the Court now renders 


12 In Lukens Steel Co., the Court’s consideration of all issues in the case was stayed, all being issues related to privat- 
ization, pending the Court’s decision on the Privatization Remand. See Lukens Steel Co., et al. v. United States, Consol. 
Court No. 93-09-00570-CVD (Nov. 8, 1995) (order staying consideration of issues). Some of the country-specific chal- 
lenges in Lukens Steel involve aspects of privatization. The remaining country-specific challenges concern pre-privati- 
zation subsidies, and thus become ripe for consideration once the issue of privatization has been meactan” J 

ontinue 
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final judgment on the Privatization Remand as it pertains to Lukens 
Steel Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD, 
Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. 
Court No. 93-09-00558-CVD, and British Steel plc. v. United States, 
Consol. Court No. 93-09-00550-CVD, the Court now lifts the stays 
entered in these three cases. In the present opinion, the Court will 
address all country-specific issues, formerly stayed, in these three 
cases.! 

In terms of entering final judgment for purposes of rendering certain 
claims immediately appealable, the result of the above action will be as 
follows. The Court will enter final judgment on all issues in, and will dis- 
miss, Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD, and Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Consol. Court No. 93-09-00558-CVD. 

The parties to the country-specific action British Steel ple v. United 
States, Consol. Court No. 93-09-00550-CVD, however, are also involved 
in challenges to the general issues of allocation and sales denominator, 
and those challenges are reflected in the complaints. The present opin- 
ion does not render a decision on the general issues of allocation and 
sales denominator. Therefore, the Court will use Rule 54(b) to enter 
final judgment as to all claims of privatization challenged therein. Spe- 
cifically, the Court will enter final judgment pursuant to Rule 54(b) in 
the country-specific case British Steel ple. v. United States, Consol. 


Court No. 93-09-00550-CVD, consisting of British Steel ple v. United 
States, Court No. 93-09-00550-CVD and Geneva Steel, et al. v. United 
States, Court No. 93-09-00572-CVD, as to: (1) the first, second, third, 
and fourth causes of action of the complaint of those Domestic Produc- 


In Usinas Siderurgicas de Minas Gerais, the Court stayed its consideration of the privatization issues pending the 
Court’s decision on the Privatization Remand. See Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. 
Court No. 93-09-00558-CVD (Nov. 8, 1995) (order staying consideration of privatization issues). In a stipulation filed 
with this Court, the parties agreed that “[b]ecause the claims regarding privatization and repayment are being fully 
addressed in [the general issues proceeding referred to as British Steel plc v. United States, Consol. Court No. 
93-09-00550-CVD], the Court need not address them in this case.” Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Consol. Court No. 93-09-00558-CVD (stipulation filed Oct. 23, 1995, 14). The parties further stipulated 
that “[t]he only remaining issues for review and decision in this case are two issues raised by USIMINAS.” Id. 17. The 
two remaining issues are unaffected by resolution of the privatization issue. 

In the country-specific case British Steel, the Court stayed the entire proceeding pending final judgment and possible 
appeal in the general issues joint proceeding. British Steel plc v. United States, Consol. Court No. 93-09-00550-CVD 
(Nov. 1, 1995) (order staying the proceeding pending final judgment and possible appeal in the general issues joint pro- 
ceeding identified, as a convenience to the parties, as British Steel plc v. United States, Consol. Court No. 
93-09-00550-CVD). This Court’s present decision on the general issue of privatization as it applies to the British Final 
Determination is determinative of all issues in the country-specific British Steel. During a conference call with this 
Court on October 11, 1995, the parties to country-specific British Steel agreed to sign a stipulated dismissal of the 
issues in the country-specific action. See British Steel plc v. United States, Consol. Court No. 93-09-00550-CVD (Oct. 
26, 1995) (Mem. in Supp. of Domestic Producers’ Consent Mot. to Stay Proceedings at 1). Because of concern that a 
dismissed action could not be reinstated because of the thirty day statute of limitations for appealing determinations 
from Commerce, parties subsequently opted to file a motion to stay the country-specific British Steel proceedings pend- 
ing a final disposition of the general issues British Steel proceedings. See id. On November 1, 1995, this Court issued 
such an order. See British Steel ple v. United States, Consol. Court No. 93-09-00550-CVD (Nov. 1, 1995) (order staying 
the country-specific proceeding). 

In LTV Steel, the Court entered an order staying its consideration of privatization-related issues pending the Court’s 
decision regarding the Privatization Remand. See LTV Steel Co., Inc., et al. v. United States, Consol. Court No. 
93-09-00568-CYD (Nov. 7, 1995) (order which, in part, stayed privatization-related issues). Oral argument on coun- 
try-specific issues raised in LTV Steel that were not dependent in any way on privatization was held November 9, 1995. 
See id. (setting oral argument). 

13 Counsel for all parties have, to their credit, submitted thorough, clear, and exhaustive memoranda of law covering 
the issues presented, which have been carefully reviewed and researched by the Court. Although parties may not have 
anticipated the Court’s present resolution of the country-specific issues in the above-referenced cases, the Court does 


not believe that counsels’ oral elucidation of the parties’ positions or contentions would be productive or further 
advance the interests of the parties. 
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ers who filed a complaint in Geneva Steel, et al. v. United States, Court 
No. 93-09-00572-CVD; and (2) counts I, II, III, and IV in the complaint 
of British Steel ple in British Steel ple v. United States, Court No. 
93-09-00550-CVD. 

There is one caveat. Commerce has set forth the final subsidy rate for 
BS plc in the Privatization Remand. Because that rate may change 
depending upon this Court’s decisions on the remand determinations 
concerning the issues of allocation and sales denominator, this Court 
does not enter final judgment on the final subsidy rate for BS plc at this 
time. The Court finds that Commerce’s listing of the final subsidy rate 
for BS ple in the Privatization Remand as opposed to its remands on 
allocation or sales denominator, and the Court’s later entry of final judg- 
ment as to the final subsidy rate for BS plc, does not interfere with this 
Court’s entry of 54(b) judgment as described above in the country-spe- 
cific case British Steel plc. v. United States, Consol. Court No. 
93-09-00550-CVD. Furthermore, the Court finds that the challenges to 
the general issues of allocation and sales denominator are readily sever- 
able from the privatization issues, both general and country-specific. 
Furthermore, the Court’s instant decision on the privatization issues in 
country-specific British Steel plc. v. United States, Consol. Court No. 
93-09-00550-CVD, is a decision upon cognizable claims for relief. 

Having determined that this Court is dealing with a “final judgment” 
on specific claims, the Court now determines that the final judgment on 
the counts in the complaint of country-specific British Steel ple v. United 
States, Consol. Court No. 93-09-00550-CVD, are immediately appeal- 
able under Rule 54(b). See Timken, 5 CIT at 6. There is nojust reason for 
delay. The Court of Appeals for the Federal Circuit (Court of Appeals) 
has recently reversed and remanded a prior decision of this Court 
involving aspects of privatization. See Saarstahl AG v. United States, 
Nos. 94-1457, -1475 (Fed. Cir. Mar. 12, 1996), rev’g and remanding 
Saarstahl, AG v. United States, 18 CIT __, 858 F Supp. 187 (1994). 
Another decision of this Court involving privatization issues is cur- 
rently on appeal before the Court of Appeals. See Inland Steel Bar Co. v. 
United States, 18 CIT _, 858 F. Supp. 179 (1994), appeals docketed, 
No. 94-1460 (Fed. Cir. Aug. 17, 1994) and No. 94-1491 (Fed. Cir. Sept. 7, 
1994). The parties and this Court have spent a great deal of time and 
other resources sifting through the privatization issues in all of these 
cases. In the interest of conserving judicial and the parties’ resources, 
the Court finds it more desirable that, if further issues of privatization 
are to be appealed, they are appealed by as many affected parties as pos- 
sible, and as concurrently as possible with this Court’s two prior deci- 
sions on these issues.!4 


14 The fact that the Court has not issued decisions on the remand determinations on the general issues of allocation, 
sales denominator, or disproportionality does not interfere with the ability of the parties to Lukens Steel Co., et al. v. 
United States, Consol. Court No. 93-09-00570-CVD, Usinas Siderurgicas de Minas Gerais, S.A. v. United States, 
Consol. Court No. 93-09-00558-CVD, and British Steel plc. v. United States, Consol. Court No. 93-09-00550-CVD, to 
appeal all issues of privatization they have challenged in the course of these proceedings, including challenges raised in 
their joint brief on the general issue of privatization. What is controlling are the complaints and counts in the com- 
plaints on which final judgment is entered, not the labels of “general issues” and “country-specific,” which were 

Continued 
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In four distinct sections of the present opinion, the Court will address 
the general issue of privatization in the context of Commerce’s four final 
determinations revisited in the Privatization Remand. The Court will 
address all country-specific issues in Lukens Steel Co., et al. v. United 
States, Consol. Court No. 93-09-00570-CVD, Usinas Siderurgicas de 
Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, and British Steel plc. v. United States, Consol. Court 
No. 93-09-00550-CVD, in the sections addressing the relevant deter- 
minations. The Court will address the general issues of sales denomina- 
tor, allocation, and disproportionality, as well as all unresolved issues in 
LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD, in future, separate opinions. 


STANDARD OF REVIEW 


In reviewing determinations and remand determinations by Com- 
merce, this Court will hold unlawful those found to be “unsupported by 
substantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B) (1988) (current version at 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994)). 


I. Certain Steel Products from Germany: 


COMMERCE’S PRIVATIZATION REMAND 


In the Privatization Remand, Commerce describes the transaction at 
issue as follows. In April 1989, the Government of Saarland (GOS) 
owned 76% of Saarstahl Volkingen GmBH (SVK). Arbed, a Luxembourg 
company, owned 24%. 

On April 20, 1989, the GOS and Arbed agreed with Usinor Sacilor, a 
company owned by the French government, 


to combine SVK with another German steel producer owned by Usi- 
nor Sacilor, Dillinger Hiittenwerke (Dillinger). The parties engaged 
two independent accounting firms to appraise the relative values 
each party would contribute to the combined entity, in order to cal- 


culate each party’s percentage share ownership in the newly-com- 
bined entity. 


Privatization Remand at 20. On June 14, 1989, pursuant to the agree- 
ment, the German government (GOG) and the GOS forgave all out- 
standing debts owed to them by SVK. Additionally, private creditors 
forgave a portion of the debt SVK owed them. This debt forgiveness, by 
both the two governments and the private creditors, “was the major 
subsidy found to have been bestowed upon SVK.” Jd. at 21 n.35. 


created solely for the convenience of the parties in briefing issues in these proceedings. Thus, for the parties to Lukens 
Steel Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD, Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Consol. Court No. 93-09-00558-CVD, and British Steel plc. v. United States, Consol. Court No. 
93-09-00550-CVD, the “general issue” of privatization effectively merges with their “country-specific” challenges. 
Similarly, that the Court has not rendered a decision on the Privatization Remand as it pertains to the German Final 
Determination does not bar the appeals. In addition to the above, the foreign producers involved in Domestics’ chal- 


lenge to the German Final Determination did not join in the Foreign Producers’ joint brief challenging the general issue 
of privatization. 
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SVK’s name was changed to DHS Dillinger Hiitte Saarstahl AG 
(DHS) on June 15, 1989, 


and its legal form was changed from GmBH (a limited liability cor- 
poration) to AG (a German stock company), so that DHS could issue 
stock. The events of June 15th had no effect on the assets and 
remaining liabilities of SVK, i.e., all assets and liabilities of SVK 
(including SVK’s tax loss carryforward) continued to reside in 
DHS. On that same day, Usinor Sacilor contributed its shares of Dil- 
linger to DHS, and the GOS contributed an additional DM 145.1 
million in cash to DHS. In return, Usinor Sacilor received a 70 per- 
cent ownership interest in DHS via the distribution of 70 percent of 
DHS’s shares, the GOS received 27.5 percent of DHS’s shares and 
Arbed received the remaining 2.5 percent of DHS’s shares. 


Id. at 21 (footnote omitted). DHS transferred the assets, except for the 
tax loss carryforward, and liabilities of former SVK into a newly created 
subsidiary, Saarstahl AG (SAG) on June 30, 1989. DHS thus “became a 
holding company with two operating subsidiaries, SAG and Dillinger.” 
Id. (footnote omitted). “[B]ecause DHS owned SAG, the former SVK/ 
DHS’s assets and liabilities remained with DHS, albeit indirectly, even 
after the transfer of the assets and liabilities of the former SVK/DHS to 
the newly-created SAG.” Id. at 21 n.37. 

Tax considerations drove the structure creating the combined DHS. 
The structure “preserve[d] SVK’s tax loss carryforward under German 
tax law, for the benefit of DHS. The tax loss carryforward was valued by 
the independent accounting firms in establishing the GOS’s percentage 
ownership in DHS.” Id. at 22 (footnotes omitted). 

Based on these circumstances, Commerce made the following find- 
ings. First, SVK’s privatization was essentially a two-step process: 


Pursuant to the first step of the transaction, SVK’s name was 
changed to DHS and it became a stock company. SVK’s assets, 
rights and liabilities simply became the assets, rights and liabilities 
of DHS. In the second step of the transaction, DHS was combined 
with Dillinger. 
Id. (footnotes omitted).!5 Second, the transaction combining SVK with 
Dillinger was a transaction at arm’s length, for fair market value, and 
consistent with commercial considerations “because it occurred 
between two unrelated parties and each party’s percentage sharehold- 
ing in DHS/Dillinger[!*] was based on appraisals performed by two inde- 
pendent accounting firms, which took into account the forgiveness of 
debt.” Id. at 23. Third, the transaction constituted a partial privatiza- 
tion because the GOS retained an ownership interest in DHS/Dillinger 
after the transaction. 
Fourth, “SVK/DHS is for all intents and purposes the same entity 
which received the subsidies, SVK” because “all the assets, rights and 


15 Commerce notes that “prior to combining with Dillinger, DHS existed, albeit briefly, as nothing more than the 
former SVK.” Privatization Remand at 22 n.41. 


16 For ease of reference, Commerce refers “to pre-combination, pre-privatization DHS as SVK/DHS and post-com- 
bination, post-privatization DHS as DHS/Dillinger.” Privatization Remand at 22 n.42. 
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remaining liabilities of SVK were the same as those of SVK/DHS.” Id. 
Fifth, “DHS/Dillinger remained for all intents and purposes the same 
entity as SVK/DHS.” Id. In the second step of the transaction, 


the GOS exchanged SVK/DHS for an equity position in DHS/Dil- 
linger. After completion of the'transaction, Usinor Sacilor, in addi- 
tion to the GOS and Arbed, held equity interests in DHS/Dillinger. 
Thus, while the identity of the shareholders who held ownership 
interests in DHS/Dillinger, as well as the relative shareholdings of 
pre-privatization shareholders, differed from those in SVK/DHS, 
there was no change in DHS/Dillinger’s corporate identity. The fact 
that DHS/Dillinger subsequently held the shares of Dillinger does 
not alter the fact that DHS/Dillinger is, for all intents and purposes, 
the same entity that received the subsidies, SVK/DHS. 


Id. at 23-24. Particularly, SVK/DHS’s assets and liabilities remained 
with DHS/Dillinger, directly or indirectly.!” Additionally, the design of 
the transaction was such that the tax loss carryforward would continue 
to benefit DHS/Dillinger after the combination with Dillinger. Thus, 
based on Commerce’s interpretation of British Steel, DHS/Dillinger 
remained for all intents and purposes the same entity as SVK/DHS.!8 
Accordingly, Commerce will continue to impose countervailing duties 
on imports of the subject merchandise from DHS. Commerce deter- 
mined the net subsidy to be 14.89% ad valorem. 


DISCUSSION 

On June 7, 1994, this Court issued Saarstahl, AG v. United States, 18 
CIT _, 858 F Supp. 187 (1994). The factual background and findings 
of Commerce discussed in Saarstahl became an issue in the current pro- 
ceedings because the determination at issue in Saarstahi involves the 
same transaction as the one relevant to the German Final Determina- 
tion. During oral argument on the general issues proceeding, however, 
Commerce recanted important findings relative to the transaction. See 
British Steel, 19 CIT at _, 879 F. Supp. at 1286-87. Because those 
recantations obfuscated the transaction, and for other reasons articu- 
lated in the opinion, this Court in British Steel remanded the German 
Final Determination so that Commerce could “properly make these 
findings and report them to this Court with articulated reason and con- 
sistency.” Id. at__, 879 F. Supp. at 1287. 

On March 12, 1996, the Court of Appeals reversed and remanded this 
Court’s Saarstahl decision. The majority opinion found this Court 
“erred in holding that as a matter of law a subsidy cannot be passed 
through during an arm’s length transaction.” Saarstahl AG v. United 
States, Nos. 94-1457, -1475, slip op. at 8-9 (Fed. Cir. Mar. 12, 1996) 


17 Commerce further explains: 


DHS/Dillinger does not cease to be for all intents and purposes the same entity which received the subsidies simply 
because most of SVK/DHS’s assets and liabilities were transferred to the newly-created operating subsidiary SAG. 
The privatized DHS/Dillinger continued to benefit from those assets and liabilities after the transfer to SAG, just 
as it had after the combination with Dillinger but prior to the creation of SAG. 

Privatization Remand at 24 n.43. 


18 Commerce reiterates it has “determined SVK/DHS to be the same as SVK, the entity which received the subsi- 
dies.” Privatization Remand at 24 n.44. 
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(Saarstahl II). The majority reasoned this Court’s decision rested on the 
premise that subsidies cannot be countervailed unless they confer a 
demonstrable competitive benefit. Jd. at 5. The majority determined 
that the statute, however, does not limit countervailing duties only to 
subsidies giving a demonstrable competitive benefit, and thus this 
Court improperly equated subsidies with competitive benefits. Id. at 
6-7. “[I]njury to domestic industry,” the majority found, “is the only 
‘effect’ relevant under the statutory scheme, and the arm’s length sale 
of a subsidized company would not necessarily prevent the merchandise 
sold by the newly privatized company from having this adverse effect on 
the United States industry.” Id. at 7-8 (citation omitted). “[T]he statute 
makes clear,” the majority reasoned, “that Congress did not require 
Commerce to determine the effect of the subsidy once bestowed.” Id. at 
7. The majority further explained that “[u]ltimately, the court did not 
accord sufficient deference to Commerce’s approach * **. In the 
absence of explicit mandates * * * Commerce’s approach must be 
accorded deference.” Id. at 9. In sum, this Court “erred in concluding 
that subsidies cannot pass through to privatized companies.” Jd. 

This Court thoroughly agrees it is erroneous to hold as a matter of law 
that subsidies cannot be passed in an arm’s-length transaction. It is 
hard to see, based on the facts as reported by Commerce to this Court 
during the Saarstahl proceedings, how Commerce’s attribution of sub- 
sidies to the purchaser of the assets, at arm’s length and for fair market 
value, could be supportable. It is possible that a purchaser of assets 
could bargain with the seller to take into account CVD liability. As this 
Court discussed in British Steel, such a scheme is possible, albeit pres- 
umably not desirable: 


It could be argued that in an arm’s-length transaction a pur- 
chaser of one or several assets of a subsidized corporation could dis- 
count its purchase price for “subsidies liability under the CVD 
laws” and therefore the subsidies could be accounted for in this 
manner. Congress could have but did not authorize such a result. In 
fact, Congress does not appear to ever have considered it. Further- 
more, it would seem such an approach would cause ponderous bur- 
dens upon the free flow of commerce. One can only contemplate the 
frustrations of subsequent bona fide purchasers for value as they 
negotiate to buy one or several assets, absent recording statutes, in 
trying to evaluate actual and/or inchoate CVD liabilities. What if 
the last owner did not trade with the United States but the new 
owner plans to do so? One can imagine valuation problems espe- 
cially where there is no statutory guidance. Absent express con- 
gressional authorization this Court observes Commerce would be 
wise to avoid such an approach. 


British Steel, 19 CIT at n.20, 879 F. Supp. at 1272 n.20.!9 Regard- 
less, it is difficult to envision how a purchaser could have anticipated a 


19 If the liabilities always went with the assets, it would be difficult to sell assets because the purchaser would not 
know what he was getting. He might be “buying” a lawsuit the expected cost of which exceeded the value of the 
asset purchased, yet it would be too late for him to back out of the sale or renegotiate the price * * *. 


Continued 
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need or possibility to discount as the transaction reportedly took place 
in 1989, whereas Commerce did not develop the idea of traveling subsi- 
dies until 1993. Commerce has subsequently recanted the facts that 
were originally presented to this Court in Saarstahl. This Court is not 
certain what facts Commerce presented to the Court of Appeals pertain- 
ing to Saarstahl. This Court certainly agrees a remand is in order. 

This Court further agrees that Commerce must be accorded sufficient 
deference, and that Commerce’s construction of the statute “must be 
sustained if it ‘falls within the range of permissible construction.’” 
Saarstahl IT, slip op. at 5 (quoting Daewoo Elecs. Co. v. United States, 11 
Fed.Cir.(T) _—,__—s—, 6 Fd 1511, 1516 (1993), cert. denied, 1145. Ct. 
2672 (1994)) (further citation omitted). It is Commerce’s duty, as the 
agency charged with administration of the CVD laws to determine CVD 
liabilities when enterprises, groups of assets, or any other configuration 
of commercial resources are privatized. In so doing, however, Commerce 
cannot violate the CVD statutes. 

In the determinations at issue in British Steel, Commerce did contra- 
vene the statutes by failing to recognize and make certain critical find- 
ings regarding the transactions at issue. Under 19 U.S.C. § 1677(5)(B), a 
subsidy must be “provided to a specific enterprise or industry, or group 
of enterprises or industries.” 19 U.S.C. § 1677(5)(B) (1988).2° As parties, 
including the government, conceded at oral argument in this proceed- 
ing, “[t]his implies that the recipient of a subsidy must be a person or 
artificial person, such as a corporation carrying on a specific enterprise 
or industry, capable of holding a property interest such as a subsidy.” 
British Steel, 19 CIT at__, 879 F. Supp. at 1271. Indeed, the statute 
clearly states “enterprise,” not “asset,” or “group of assets,” but “enter- 
prise.’ 

This has different implications for different types of privatizations. If, 
for example, a private purchaser buys several shares of stock of a subsi- 
dized, government-owned corporation, the purchaser is buying an 
interest in the very enterprise that was provided with a subsidy under 
§ 1677(5)(B). It would appear that as a matter of basic corporate law, the 
only change is the identity of shareholders. The life or nature of the cor- 
porate entity has not changed—the enterprise to which the subsidy was 
provided “continues to survive as does Commerce’s authority to coun- 
tervail that entity.” Jd. at___, 879 F. Supp. at 1273.2! Of course, the 


The rule permitting assets to be sold separately from liabilities is part of a large family of rules aimed at facilitat- 
ing transactions by clearing clouds on titles. 
Chaveriat v. Williams Pipe Line Co., 11 F.3d 1420, 1424 (7th Cir. 1993) (Posner, C.J.) (citation omitted) (quoted in Brit- 
ish Steel, 19 CIT at n.29, 879 E Supp. at 1274 n.29). 


20 The 1988 version of the statute is the one relevant to British Steel. 


21 Under Commerce’s repayment methodology, “a private party purchasing all or part of a government-owned com- 
pany (e.g., a productive unit) can repay prior subsidies on behalf of the company as part or all of the sales price.” General 
Issues Appendix, 58 Fed. Reg. at 37,262. The Court did not explicitly reach Commerce’s repayment methodology in 
British Steel. See British Steel, 19 CIT at , 879F Supp. at 1277. The Court also need not reach thei issue now, as 
Commerce did not use the repayment methodology i in the Pr d. See Pri d at 7 n.7. 
The Court notes, however, that if a subsidized company is privatized through a usual sale of its shares, the new share- 
holders do not repay prior subsidies on the corporation’s behalf. Indeed absent statutory authorization and congressio- 
nal direction, it may not be possible to extinguish such prior subsidies. See infra n.60. If a government provides a 
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determination as to whether the pre-transaction enterprise is, for all 
intents and purposes, the post-transaction enterprise, is a determina- 
tion to be made by Commerce.?? 

At the other end of the spectrum, if a purchaser pays fair market value 
based on commercial considerations in an arm’s-length transaction for 
a group of assets owned by a subsidized corporation, for example, differ- 
ent concerns arise. Commerce may choose to determine whether the 
parties had discounted the purchase price for “subsidies liability under 
the CVD laws.”23 If the parties had not, no subsidy would have been 
“provided to” the purchaser because the purchaser paid full value for 
the group of assets purchased. Again, these determinations are for Com- 
merce to make looking at all of the circumstances of the transaction.?4 

This is not a distinction based solely on the form of the privatization 
transaction. First, form is subordinate to substance. As this Court 
explained in British Steel, 


[i]t is conceivable that foreign governments, transferors, and trans- 
ferees could try to structure their privatization transactions to 
evade potential tariff liability under United States’ CVD laws * * *. 
Commerce, using its considerable expertise and insisting that such 
transactions be based upon good faith commercial considerations, 
should be able to ferret out sham transactions. 


British Steel, 19 CIT at , 879 F Supp. at 1277; see also id. at 


n.35, 879 F. Supp. at 1277 n.3 35 (“Presumably, if the only reason govern- 


ments are structuring privatization transactions is to evade counter- 
vailing duties, and do so without commercial considerations, Commerce 
will look upon such transactions with disfavor.”).25 


subsidy to a corporation, and then subsequently sells shares in that corporation, barring certain circumstances, all that 
has changed is who owns a beneficial interest in the corporation. What the statute requires is a determination as to 
whether a subsidy was provided to the company. It was. A subsidy was provided to the corporation and remains with the 
corporation. The corporation continues. Commerce may continue to countervail. 

22 Privatization through sales of shares are at issue in the British Steel determinations. 


23 See British Steel, 19 CIT at___n.20,879 F Supp. at 1272 n.20. The Court reiterates that although apparently not 
contrary to the CVD statutes, it does not seem commercially and administratively wise to adopt such a scheme absent 
congressional authorization and statutory guidance. What happens if Commerce allows parties to discount the pur- 
chase price for a group of assets in order to account for CVD liability, and then the assets are sold two, three, four more 
times? What if the group of assets is later dismantled and each is sold individually? It seems that Commerce, without 
statutory guidance, would have to create an entire scheme to navigate cumbersome and seemingly endless kaleido- 
scopic fact patterns. It would be an administrative nightmare. 

24 This scenario does not appear to arise in the determinations at issue in British Steel. 


25 The Court’s remand instructions in British Steel explicitly required consideration of substance. This Court 
ordered Commerce to determine “the terms and substance of each transaction,” and “whether, * * * if a privatization or 
partial privatization took place, the privatized entity continues to be, for all intents and purposes, the same entity that 
received subsidies prior to the privatization or partial privatization transaction.” British Steel, 19CIT at__, 879 F. 
Supp. at 1329 (order) (emphasis added). 

Indeed, Commerce, despite its protests, seems to have recognized that the Court’s remand instructions required con- 
sideration of substance. In Commerce’s discussion of this Court’s remand instruction that Commerce determine “if a 
privatization or partial privatization took place, the privatized entity continues to be, for all intents and purposes, the 
same entity that received subsidies prior to the privatization or partial privatization transaction,” Commerce con- 
cludes “that the purpose of the Court’s instructions regarding the ‘for all intents and purposes’ question is to allow the 
Department in some circumstances to examine the substance as well as the form of the privatization transaction at 
issue.” Privatization Remand at 10; see also id. at 8 (explaining the Court’s order as requiring Commerce, in part, to 
determine “the terms and substance of each transaction”) (emphasis added). 

The error lies in Commerce’s conclusion that it is to examine “in some circumstances” substance as well as form. 
Although form may be an indicator of whether an entity survives a privatization transaction, substance, not form, is 
the key. It is Commerce’s duty, and not the duty of this Court, however, to determine when form is not a true indicator of 


substance, and how then to determine whether the entity that received subsidies survives the privatization transac- 
tion. 
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Second, the examples given above are just that, examples, and are not 
meant to encompass the entire universe of possible privatization trans- 
actions. A myriad of transactions are conceivable.”6 But, to create a 
blanket rule that subsidies always or never pass with anything “privat- 
ized” regardless of the manner and extent to which the “privatization” 
occurs, can lead to a direct violation of the plain statutory language 
requiring that a subsidy must be “provided to a specific enterprise or 
industry, or group of enterprises or industries.” This is what occurred in 
the determinations at issue in British Steel. Commerce never deter- 
mined whether the post-transaction enterprises were the pre-transac- 
tion enterprises. If they were not, Commerce could not, absent other 
circumstances, countervail the post-transaction companies. Commerce 
cannot countervail where no subsidy has been provided. 

This Court also notes the majority’s finding in the Saarstahl opinion 
that “the statute does not limit Commerce to countervailing only subsi- 
dies that confer a competitive advantage on merchandise exported to 
the United States.” Saarstahl II, slip op. at 6. The majority further 
found “the statute makes clear that Congress did not require Commerce 
to determine the effect of the subsidy once bestowed.” Jd., slip op. at 7. 
As explained in British Steel, this Court has no quarrel, for purposes of 
this proceeding, with Commerce’s insistence that it is not required to 
trace the effects of subsidies. See British Steel, 19 CIT at__—s, 879 F- 
Supp. at 1273. Commerce must examine the totality of the circum- 
stances surrounding each privatization transaction to determine 
whether, in fact, a subsidy has been “provided to” the enterprise Com- 
merce seeks to countervail. This has nothing to do with tracing the effect 
of a subsidy or determining whether any remaining competitive benefit 
from prior subsidies has been “extinguished.” Again, however, a myriad 
of transactions are possible. No other generalities can be made. Thus, 
this Court agrees with the Court of Appeals’s holding in Saarstahl II 
that it cannot be held “as a matter of law a subsidy cannot be passed 
through during an arm’s length transaction.” Saarstahl II, slip op. at 
8-9. 

At this point, however, it is difficult to tell what Commerce originally 
claimed to have occurred in all of the Saarstahl proceedings. The trans- 
action in question has become convoluted. Not only did Commerce 
recant certain findings relative to the transaction, in Commerce’s pres- 
ent position set forth in the Privatization Remand, Commerce has 
changed its very depiction of the transaction at issue. On this basis 
alone, this Court agrees that its decision in Saarstahl required a 
remand. 


26 For example, another possible privatization transaction, not at issue in British Steel, involves the sale of what 
Commerce refers to as a “productive unit.” See British Steel, 19 CIT at___n.11, 879 F. Supp. at 1265 n.11. It seems 
that under 19 U.S.C. § 1677(5)(B), “a subsidy cannot be provided to a ‘productive unit’ or ‘travel’ with it unless the 
‘productive unit’ is itself an artificial person capable of receiving a subsidy.” Id. at___, 879 F. Supp. at 1271-72. If 
Commerce found a subsidy could not be provided to a productive unit as an “enterprise,” perhaps Commerce could find, 
in a given transaction, that the parties had discounted the purchase price to account for subsidy liability. Again, how- 
ever, this issue is not presently before this Court, and, regardless, it is up to Commerce to examine the circumstances of 
each transaction and render these determinations. 
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Even Commerce’s Privatization Remand in the instant case raises 
questions. Commerce fails to articulate whether it will continue to allo- 
cate benefits Commerce determined DHS received over the sales of 
DH%S’s subsidiaries, SAG and Dillinger. See British Steel, 19CITat____ 
n.39, 879 F. Supp. at 1284 n.39. In British Steel, this Court expressly 
required Commerce to determine whether “Commerce may properly 
countervail DHS or any other party.” Id. at ___, 879 F. Supp. at 1287 
(emphasis added). The Court also notes Commerce states in the Privati- 
zation Remand that “because DHS owned SAG, the former SVK/DHS’s 
assets and liabilities remained with DHS, albeit indirectly, even after 
the transfer of the assets and liabilities of the former SVK/DHS to the 
newly-created SAG.” Commerce, however, never explains this state- 
ment. On these issues alone, it seems a further remand is called for. 
However, because the transaction at issue is relevant to the Saarstahl 
proceeding, and because the Court of Appeals has issued a majority 
opinion reversing and remanding Saarstahl on the facts as reported by 
Commerce in that proceeding, this Court determines it would preserve 
judicial resources to stay a ruling on the Privatization Remand as it per- 
tains to the German Final Determination until it has jurisdiction to pro- 
ceed with the remand on Saarstahl. This course of action will ultimately 
permit Commerce to reexamine Saarstahl and the instant case on 
remand. 

Accordingly, the Court’s consideration of the Privatization Remand 
as it pertains to the German Final Determination, and of all issues 
related to or dependent upon privatization in LTV Steel Co., Inc., et al. v. 
United States, Consol. Court No. 93-09-00568-CVD, consisting of LTV 
Steel Co., Inc., et al. v. United States, Court No. 93-09-00568-CVD, 
Thyssen Stahl AG, et al. v. United States, Court No. 93-09-00585-CVD, 
AG der Dillinger Hiittenwerke v. United States, Court No. 
93-09-00596-CVD, and Fried. Krupp AG Hoesch-Krupp and Krupp 
Hoesch Stahl AG v. United States, Court No. 93-09-00603-CVD, is 
stayed pending this Court’s jurisdiction pursuant to the remand from 
the Court of Appeals in Saarstahl. 


II. Certain Steel Products from Mexico: 


COMMERCE’S PRIVATIZATION REMAND 


In the Privatization Remand, Commerce describes the privatization 
of AHMSA as follows. As part of its 1989-1994 National Development 
Plan, the Government of Mexico (GOM) decided to privatize state- 
owned steel mills, including AHMSA. The GOM first sold three AHMSA 
subsidiaries and closed several plants for environmental reasons. Sub- 
sequently, “[t]lo implement the privatization of AHMSA,” the GOM 
engaged advisors, both financial and legal, and developed “detailed cri- 
teria” to be used in a bidding process for what remained of AHMSA. Pri- 
vatization Remand at 28. 

“The winning bid,” Commerce explains, “was determined based on a 
formula which valued up-front payments at 100 percent of the face 
value, and committed investment (the purchaser’s commitment to 
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invest money in AHMSA’s operations following the privatization) at 50 
percent of the committed investment amount.” Jd.2”7 An entity called 
Grupo Acereros del Norte (GAN) was judged to have submitted the best 
bid based on the evaluation formula. “Although GAN’s bid did not 
include the highest up-front payments,” Commerce explains, “based on 
the evaluation formula, the combination of GAN’s up-front payment 
plus 50 percent of its future committed investment was the highest.” Id. 
Commerce describes the rest of the transaction as follows: “GAN pur- 
chased 100 percent of AHMSA’s equity from the GOM. GAN assumed 
all responsibility for AHMSA’s liabilities, and all rights to AHMSA’s 
assets. For Mexican tax purposes, GAN’s purchase of AHMSA was con- 
sidered a sale of shares.” Id. at 28-29. 

Based on these facts, Commerce made the following findings. First, 
Commerce found that the sale of AHMSA was at arm’s length. Second, 
Commerce states it could not conclude that the sale was for fair market 
value or that it was consistent with commercial considerations. 
Although GAN’s bid was determined to be the “best” bid under the eval- 
uation formula, Commerce explains, 


that formula included a 50 percent weighting for future committed 
investment, reflecting the GOM’s priority of maintaining domestic 
steel production once the steel mills had been privatized. Because 
the goal of preserving domestic steel production may not reflect 
considerations of a commercial seller, we cannot find that the 
GOM’s bid evaluation formula, and its decision to sell to GAN, was 
consistent with commercial considerations. Moreover, because all 
bids submitted for AHMSA were structured according to the bid 
evaluation formula, we cannot find that those bids provide a mea- 
sure for fair market value. 


Id. at 29. Third, Commerce found the sale of AHMSA to constitute a full 
privatization because 100% of AHMSA was sold. Fourth, Commerce 
determined the sale of AHMSA was a stock sale, “therefore, the privat- 
ized AHMSA remains the same entity which received the subsidies.” Id. 
Accordingly, Commerce “will continue to impose countervailing duties 
on imports of the subject merchandise from AHMSA.” Id.28 


CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


AHMSA sets forth three primary contentions in opposition to Com- 
merce’s determination as to AHMSA in the Privatization Remand. 
First, AHMSA contends Commerce improperly refused to consider 
whether GAN paid fair market value for AHMSA. According to AHMSA, 
Commerce “simply concluded that, because the Mexican government 
included a value for ‘committed investment’ in its bid evaluation for- 


27 According to Commerce, “[t}he inclusion of the committed investment in the bid evaluation formula reflected the 
GOM’s priority of maintaining the production of quality steel for domestic Mexican use once the steel mills had been 
privatized.” Privatization Remand at 28. 


28 Commerce determined the net subsidy for AHMSA to be 20.50% ad valorem. Privatization Remand at 29-30. 
“[{I]n an attempt to follow the spirit of the Court’s decision” in British Steel, Commerce did not apply its repayment 
methodology to AHMSA, or to any entity involved in the Privatization Remand. Id. at 7 n.7. 
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mula, it was impossible to determine what the ‘fair market value’ of 
AHMSA was, or whether the price GAN paid for AHMSA was above that 
value and based on commercial considerations.” (Comments of AHMSA 
on the Final Remand Determ. Concerning the General Issue of Privati- 
zation (AHMSA’s Comments) at 5 (footnote omitted).) 

In further support of this contention, AHMSA argues as follows. 
First, AHMSA claims Commerce ignored the privatization process 
used—“a fair and open competitive auction” ensuring “that the win- 
ning bid will represent the fair market value of the item being sold— 
whether payment for the item is accepted in case, barter, or any other 
item of value.” (Id. at 5-6.)?® Second, AHMSA explains that an indepen- 
dent consultant and the government’s bank agent evaluated AHMSA’s 
value under a number of methodologies prior to privatization. Even 
without considering the committed investment portion of GAN’s win- 
ning bid, AHMSA maintains, the price paid by GAN was “well above all 
of the values determined” prior to the privatization and thus, Com- 
merce should have found that the privatization of AHMSA was at fair 
market value. (Id. at 8.) Third, AHMSA argues that the existence of a 
competing bid is not a proper basis for disregarding the independent val- 
uations. According to AHMSA, the competing bid did not have a higher 
value: “To the contrary, a review of the facts demonstrates that the real 
‘upfront’ cash value of that competing bid was less than the cash value of 
GAN’s bid.” (Id. at 9.) Commerce’s determination that the competing 
bid did have a higher “upfront” value, AHMSA argues, was based on an 
inconsistent assumption that the bid evaluation formula did not cor- 
rectly calculate the value of committed investment, but did correctly cal- 
culate the value of debt. Furthermore, AHMSA claims, Commerce’s 
comparison of the two bids without considering committed investment 
is clearly incorrect.2° AHMSA also argues the competing bid did not con- 
form to the bidding rules, and that both bids represented different 
expressions of the fair market value of the company because both were 
above the independent valuations. Fourth, AHMSA complains Com- 
merce improperly equated the commercial value the GOM received with 
the commercial cost imposed on GAN by its bid.*! 


29 Commerce never explained, AHMSA argues, “how reasonable economic actors involved in such a process could or 
would have offered bids whose value was less than the fair market value of the company.” (AHMSA’s Comments at 6.) 
30 AHMSA explains: 
As we have noted throughout this proceeding, “committed investment” aut real economic costs on the person 
snaking the commitment. These costs arise, in part, because, in making such a commitment, the bidder knows that 
: will necessarily incur costs for guarantees and the like—and that the amount of those costs will depend on the 
amount of its commitment. Moreover, the commitment restricts the bidder’s freedom to employ the committed 
funds in other, potentially more —— uses. As a result, there is an opportunity cost to the commitment. 
* * * * * ab 
* * * A reasonable private i Les in preparing a bid for AHMSA, would have idered the ic cost of 
the committed investmen * * *. And, if t! tal expected cost of a proposed bid—including ¢ the cost of committed 
investment—was different from At AHMSA’s fair market value, the bidder would have had to adjust its bid to reflect 
the value of AHMSA. 
(AHMSA’s Comments at 12-13 (footnote omitted).) 


31 «(Bjoth the Department and the petitioners have asserted that the Government of Mexico did not receive fair mar- 
ket value for AHMSA, because the guaranteed committed investment GAN offered did not provide acommercial bene- 
fit to the government * * *. As a legal matter, it is entirely irrelevant.” (AHMSA’s Comments at 16.) To support this 
argument, AHMSA maintains that “commercial value paid by the purchaser—i.e., the cost imposed on the purchaser 


Continued 








60 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


AHMSA’s second major contention is that Commerce’s finding the 
privatization was effected through a sale of shares is inconsistent with 
record evidence. “In economic substance,” AHMSA claims, “the trans- 
action was essentially a sale of assets.” (Id. at 21.) AHMSA explains: 


[TJhe privatization transaction consisted, as a formal matter, of a 
sale of both shares and assets from the Mexican government to 
GAN. In the privatization transaction, the government sold GAN: 
(1) all of the shares of AHMSA stock it owned, (2) the assets of 
Aceros Planos (which had not previously been owned by 
AHMSA)([®?], and (3) a separate continuous casting unit (which also 
had not previously been owned by AHMSA). 
* * * * * * * 
* * * (T]he Mexican government essentially treated the pre-privati- 
zation state-owned entity as a bundle of goods, which it combined 
with other assets and sliced up into a number of different packages 
to be sold in separate transactions. 


(Id. at 20-21 (footnote omitted).) 

Third, AHMSA contends evidence on the record further demon- 
strates that AHMSA was not “for all intents and purposes” the same 
entity before and after the privatization. According to AHMSA, Com- 
merce’s Privatization Remand does not contain a finding with respect to 
this issue. (Id. at 21-22.) “Instead,” AHMSA maintains, “the Depart- 
ment apparently concluded that this question did not have to be 
answered, because the corporate entity named AHMSA survived the 
privatization transaction legally intact.” (Id. at 22.) AHMSA argues this 
focus on corporate formalities is inconsistent with this Court’s remand 
order and evidence submitted by AHMSA during remand “regarding 
the fundamental changes in AHMSA’s facilities, legal status, manage- 
ment and cost structure that resulted from the privatization.” (Id. (ref- 
erencing AHMSA’s Comments App. 1).) AHMSA was, it contends, “a 
very different company” after privatization. (Id.) 


B. The Domestic Producers: 


According to Domestic Producers, British Steel “enunciates a simple 
rule: Ifa subsidized company is privatized through the sale of its shares, 
the subsidies remain countervailable because nothing has occurred to 
remove them from the company.” (Domestic Producers’ Rebuttal Com- 
ments in Supp. of the Final Results of Redetermination Regarding the 
General Issue of Privatization (Domestics’ Comments) at 4 (footnote 


by paying the purchase price—is not necessarily the same as the value received by the seller.” (Id. at 17.) In privatiza- 
tion, AHMSA argues, the value received by the seller is irrelevant and its consideration is inconsistent with the basic 
principle of CVD law that a subsidy is measured by the benefit to the recipient, not by the cost to the government. 


32 In Foreign Producers’ joint brief in support of their motion for partial judgment on the agency record, AHMSA 
explained that “[t}he assets of Aceros Planos—a hot- and cold-rolled sheet facility owned by a defunct state-owned steel 
company—were made an optional part of the AHMSA sale package (although they were not formally incorporated into 
AHMSA).” (Resp’ts’ Joint Br. in Supp. of their Mot. for Partial J. on the Agency R. on the General Issue of Privatization, 
Vol. II Tab B at 6.) AHMSA argued that as result of this addition and other restructuring of the ultimate sales package, 
“the AHMSA sales package offered in the privatization was strikingly different from the state-owned entity that had 
existed at the time of the alleged subsidies.” (Id.) 
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omitted).)®3 AHMSA, Domestic Producers contend, was privatized 
solely through a sale of shares, regardless of whether GAN may also 
have purchased other assets. 

Domestic Producers further contend post-privatization AHMSA was 
for all intents and purposes the same entity that received subsidies prior 
to privatization. In so doing, Domestic Producers argue as follows. First, 
contrary to AHMSA’s contention, even after spin-offs of various units 
and assets prior to privatization, “AHMSA is clearly essentially the 
same entity that received the subsidies.” (Id. at 6-7.) Second, the end of 
government ownership itself does not represent a fundamental change 
in the entity.*4 Similarly, the fact that transfer in ownership means GAN 
controls AHMSA’s management is “completely normal in the course of 
business” and “does not alter the essential nature of the corporation.” 
(Id. at 7.) Third, the question of whether AHMSA’s cost structure has 
changed because it now includes the costs GAN incurred in purchasing 
AHMSA has no relevance to AHMSA’ s essential nature. In sum, Domes- 
tic Producers argue GAN purchased “an ongoing concern, a corporation 
that retained its independent legal identity. AHMSA has pointed out no 
change that in any way would have represented a return by it to the 
GOM of the benefits it had received from pre-privatization subsidies.” 
(Id. at 8.) 

Finally, Domestic Producers contend AHMSA’s argument that it was 
sold at fair market value is irrelevant, and that Commerce’s determina- 
tion AHMSA was not sold at fair market value is supported by substan- 
tial evidence. To support their argument concerning relevance, 
Domestic Producers argue as follows: 


Whether or not AHMSA was privatized at or below fair market 
value has no connection at all with the issue of whether the Depart- 
ment can continue to countervail AHMSA’s pre-privatization sub- 
sidies. Even if AHMSA was sold at fair market value, the sale would 
affect only the ownership of the company’s shares. It would not 
affect “the life or nature of the corporate entity purchased.” 

The sale of AHMSA at less than fair market value likewise would 
not have any effect upon the company, because the company itself 
would not necessarily derive any benefit from the transaction. 


(Id. at 9 (footnotes omitted).) 


Domestic Producers contend the sale of AHMSA was at less than fair 
market value because, first, 


in accepting GAN’s bid, the GOM considered factors a commercial- 
ly-motivated seller would not have and the GOM consequently 


33 (See also Domestics’ Comments at 4 (“The Court’s opinion in British Steel unequivocally holds that, if a subsi- 
dized company is privatized through the sale of its shares, subsidies received by the company before privatization con- 
tinue to be countervailable after privatization.”).) 


34 According to Domestic Producers, in British Steel this Court “stated that the transfer of ownership of a company 
from a government to private investors does not by itself represent a change in the corporation.” (Domestics’ Com- 
ments at 7 (footnote omitted).) 












62 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


accepted less than a commercial seller would have required,[**] and 
[second] because GAN paid less for AHMSA than a competing bid- 
der would have paid. 


(Id. at 12.) Domestic Producers point to GOM’s consideration of the 
committed investment and argue “a commercial seller simply would not 
consider what amounts the potential buyer intended to invest in the 
company after the sale, because those amounts have no relation to what 
the company is worth to the seller.” ([d. at 13.) Additionally, although 
Domestic Producers agree that the committed investment portion of 
GAN’s bid imposed an economic cost on GAN, they argue it is incorrect 
to attribute this cost to the purchase of AHMSA: 


What GAN was purchasing with its bid of cash plus committed 
investment was AHMSA plus the additional production facilities 
created by the additional investment. As GAN is a private party, it 
presumably would make investments only if it expected to earn a 
reasonable rate of return upon them * * *. [T]he value cf those new 
facilities would be at least approximately equal to the value of the 
committed investment. Thus, the only cost that GAN actually 
a for the purchase of AHMSA alone was the cash portion of 
its bid. 

(Id.) Domestic Producers further argue that the existence of a higher 
alternative bid confirms GAN purchased AHMSA for less than fair mar- 
ket value,®® and that if GAN’s committed investment was not made on 
terms consistent with commercial considerations, it provided an addi- 
tional indirect subsidy to AHMSA.®7 


C. The Department of Commerce: 


Commerce first contends it properly determined that it may continue 
to countervail AHMSA because AHMSA was privatized through a sale 
of shares. According to Commerce, in British Steel this Court held “that 
Commerce’s ability to countervail pre-privatization subsidies continues 
where the privatization in question was effected through a sale of 
shares.” (Def.’s Resp. to Comments on the Remand Determ. on the Gen- 
eral Issue of Privatization (Def.’s Resp.) at 16 (citation omitted).) 
According to Commerce, this is how AHMSA was privatized—through a 
sale of shares in which “GAN not only purchased the assets of AHMSA, 
it purchased AHMSA itself.” (Id. at 19.) Thus, Commerce explains, 
“consistent with the clear language of the Court’s opinion,” Commerce 


35 According to Domestic Producers, Commerce “found that a commercial seller may not have considered com- 
mitted investment as part of the purchase price. Because the GOM bid evaluation formula valued committed invest- 
ment, the Department concluded that AHMSA had not been sold at fair market value.” (Domestics’ Comments at 12 
(footnote omitted).) 

36 On this point, Domestic Producers argue that “[dJebt has a present value which represents the amount for which 
the GOM could have sold that debt to another party. The Department correctly took the debt value into account in 
determining which up-front portion was larger.” (Domestics’ Comments at 16.) Finally, Domestics reject AHMSA’s 
arguments concerning the defective nature of the competing bid, calling the alleged defectiveness “irrelevant. What is 
relevant is that another company offered more for AHMSA.” (Id.) 

37 According to Domestics, “GAN could be said to have paid fair market value for AHMSA only if a portion of the 
committed investment component of its bid could accurately be considered part of the purchase price of acquiring 
AHMSA itself. However, this would be true only if the investments to be purchased with those funds were not commer- 
cially reasonable.” (Domestics’ Comments at 17.) “If GAN’s committed investment was not commercially reasonable, 
then it would constitute the provision of capital to AHMSA, as required by the GOM as a condition of the purchase of 
AHMSA, on terms inconsistent with commercial considerations.” (Id.) 
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determined it would continue to countervail the subject merchandise 
from AHMSA. 

Second, Commerce contends it properly determined it did not reach 
the question of whether AHMSA was, for all intents and purposes, the 
same entity that received subsidies. Commerce acknowledges the Court 
instructed it to determine whether each privatized entity continues to 
be, for all intents and purposes, the same entity that received subsidies 
prior to the privatization transaction, but maintains the Court did not 
provide guidance on this instruction. Commerce explains, however, that 
the Court also instructed it to determine whether each privatization 
was effected through a sale of shares or assets, and that Commerce 
observed as follows in the Privatization Remand: 


“(where a corporate entity was privatized through a stock sale, the 
corporate entity which received the subsidies remains the same; 
there is merely a change in ownership * * *. In such a case, the ques- 
tion of whether the privatized entity continues to be, for all intents 
and purposes, the same entity that received subsidies is not reached 
because there is no change in the corporate form.” 


(Id. at 19-20 (quoting Privatization Remand at 11-12) (emphasis added 
in Def.’s Resp.).) Commerce claims it “reasonably determined that, once 
it finds that a given privatization is a stock sale, that is the end of the 
matter—it need not go on to make a separate ‘all intents and purposes’ 
finding.” (Id. at 20.) “In other words,” Commerce explains, “a corpora- 
tion that is privatized through a sale of shares is, by definition, the same 
corporation that received the subsidies.” (Jd.) Commerce also disagrees 
with AHMSA’s reading of British Steel, which Commerce characterizes 
as focused on “whether a corporation is ‘for all intents and purposes the 
same after privatization as it had been before.’” (Id. at 21 (quoting 
AHMSA’s Comments at 22).) According to Commerce, “[i]n emphasiz- 
ing the word ‘all,’ AHMSA suggests that the post-privatization corpora- 
tion must be, in every respect, identical to the pre-privatization 
corporation if it is to be ‘for al/ intents and purposes’ the same.” (Id.) “If 
the privatization event itself is enough to ensure that a corporation is 
not for all intents and purposes the same,” Commerce argues, “then the 
Court’s instruction to the Department is meaningless.” (Id. at 21-22 
(footnote omitted).) 

Finally, Commerce contends that although “the question of whether 
AHMSA was sol. at arm’s length, for fair market value and consistent 
with commercial considerations should have no bearing on the Depart- 
ment’s ability to countervail AHMSA’s pre-privatization subsidies, 
because AHMSA was privatized through a sale of shares,” Commerce’s 
determinations concerning fair market value and commercial consider- 
ations were reasonable, supported by substantial evidence, and other- 
wise in accordance with law. (Id. at 23.) Commerce claims it evaluated 
the transaction to determine whether the transaction was for fair mar- 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


ket value and consistent with commercial considerations, but it was 
unable to determine that it was: 


Because the goal of preserving domestic steel production may not 
reflect considerations of a commercial seller, we cannot find that 
the GOM’s bid evaluation formula, and its decision to sell to GAN, 
was consistent with commercial considerations. Moreover, because 
all bids submitted for AHMSA were structured according to the bid 
evaluation formula, we cannot find that those bids provide a mea- 
sure for fair market value. 


Privatization Remand at 29, quoted in Def.’s Resp. at 24. 

In further support of this contention, Commerce discredits AHMSA’s 
arguments supporting AHMSA’s position that the GOM received fair 
market value on privatization. First, Commerce argues it properly did 
not use the independent consultants’ valuations of AHMSA. Because 
certain considerations that Commerce determined may not reflect the 
considerations of a commercial seller were reflected in the bid evalua- 
tion formula, Commerce maintains, it could not conclude that any bid 
submitted according to that formula reflected fair market value. “Given 
the GOM’s motivations,” Commerce continues, “the fact that the GOM 
received more for AHMSA than the values computed by outside parties 
does not establish that the GOM received fair value.” (Def.’s Resp. at 
25.) Second, Commerce argues it correctly included the debt portion of 
the competing bid in comparing that bid to GAN’s: “The fact that the 
debt was to be paid to the GOM distinguished it from the committed 
investment, which represents money going back into the privatized 
company.” (Id. at 26.) Third, Commerce asserts it is unaware of any 
record evidence indicating the competing bidder was disqualified, “or 
that the GOM gave any consideration whatsoever to any ‘changes’ 
requested by the rival in deciding who won the auction.” (Id.) Fourth, 
Commerce points out it considered more than just the upfront portions 
of the competing bids in its fair market value consideration—it “also 
considered the GOM’s motivations in structuring the sale, and found 
those motivations to be more important than the value of the competing 
bids because ‘the alternative bids [did] not reflect the price that would 
[have been] paid for AHMSA in the absence of the bid evaluation for- 
mula.’” (Id. at 26-27 (quoting Privatization Remand at 46—47).) Finally, 
Commerce argues it correctly focused on what the GOM, as seller, 
received, not on the economic cost to GAN, the purchaser. “[B]y analogy 
to its policy in situations where the government is the purchaser,” Com- 
merce asserts, it “asked what the GOM should have required as pay- 
ment for its shares, i.e., what a private owner would have charged for the 
shares.” (Id. at 28 (citing Privatization Remand at 48).)%8 


38 “Moreover,” Commerce argues, “because this approach is analogous to the approach the Department takes on 
purchases of equity, which is entirely consistent with the benefit to the recipient, plaintiffs are simply incorrect when 
they claim that the Department is following a cost to government approach.” (Def.’s Resp. at 28.) 
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DISCUSSION 

The Court sustains Commerce’s Privatization Remand as it pertains 
to AHMSA. Commerce’s determinations that the sale of AHMSA was at 
arm’s length and was a full privatization are supported by substantial 
evidence and are otherwise in accordance with law. No record evidence 
suggests otherwise, and the parties apparently do not dispute these 
findings. The true dispute essentially lies in three areas: (1) whether the 
transaction was actually a sale of assets; (2) whether AHMSA is “for all 
intents and purposes” the same entity that received subsidies prior to 
privatization; and (3) whether Commerce properly found it could not 
conclude the transaction was at fair market value or consistent with 
commercial considerations. 

As to the nature of the transaction, the Court finds Commerce’s deter- 
mination that AHMSA was privatized through a sale of its shares is sup- 
ported by substantial evidence and is otherwise in accordance with law. 
The parties do not dispute that an auction of AHMSA’s shares took 
place. AHMSA attacks Commerce’s finding, however, by arguing the 
GOM sold GAN not only all of AHMSA’s shares, but also the assets of 
Aceros Planos and a separate continuous casting unit which also had not 
previously been owned by AHMSA. Simply because the purchase 
included not only all shares of AHMSA but also additional non-AHMSA 
assets does not mean the sale of AHMSA was not effected through a sale 
of its shares. The cost of these additional assets may have constituted 
part of the transaction price, but these assets were not components of 
AHMSA—their addition to the transaction does not change the fact that 
GAN purchased 100% of AHMSA’s shares. 

The Court also finds Commerce’s conclusion that post-transaction 
AHMSA is for all intents and purposes the same entity that received 
subsidies is supported by substantial evidence on the record and is 
otherwise in accordance with law. Only stock ownership changed hands, 
and Commerce examined other relevant factors contributing to the 
totality of the circumstances in this transaction. Commerce found noth- 
ing to undermine the notion that pre-privatization AHMSA is post-pri- 
vatization AHMSA.°9 However, the Court does caution against 
Commerce’s apparent per se rule that when privatization is effected 
through a sale of shares, that necessarily means a pre-privatization 
entity is the same as a post-privatization entity. As discussed above, sub- 
stance is the most important consideration—in order to countervail, 
Commerce must countervail an enterprise to which a subsidy was pro- 
vided. Form is an important tool with which to answer this question, but 
it is only a potential indicator, it is not necessarily conclusive. Future 


39 In its response to comments on the Privatization Remand, Commerce reports it “properly determined that it did 
not reach the question of whether AHMSA was, for all intents and purposes, the same entity that received the prior 
subsidies.” (Def.’s Resp. at 19 (capitalization altered); see id. at 20 (“[T]he Department reasonably determined that, 
once it finds that a given privatization is a stock sale, that is the end of the matter—it need not go on to make a separate 
‘all intents and purposes’ finding.”).) As this Court discusses above, the Court cautions against a per se rule based on 
form. Commerce must examine relevant factors going to the totality of the circumstances surrounding the privatiza- 
tion transaction to determine whether a pre-privatization entity survives. In the present case, however, despite Com- 
merce’s claim it concluded pre-privatization AHMSA is post-privatization AHMSA based on the form of the transac- 
tion, it did in fact examine relevant aspects of the transaction, and found nothing to alter its conclusion. 
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creative transactors may be able to structure privatization transactions 
to avoid or take advantage of such a per se rule based solely on form. 

As to fair market value and commercial considerations, Commerce’s 
inability to conclude AHMSA was sold at fair market value based on 
commercial considerations is not fatal to its determination. Fair market 
value and commercial considerations are factors to be considered in eva- 
luating the circumstances of a privatization transaction. Based on Com- 
merce’s findings here, however, even if the shares of AHMSA were not 
sold at fair market value based on commercial considerations, pre- 
transaction AHMSA would survive the transaction.*° 

The Court now turns to the country-specific claims filed in Lukens 
Steel Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD, 
the Mexican country-specific proceeding. In its country-specific motion 
for judgment upon the agency record, AHMSA presents four challenges. 
The first issue is directly related to privatization. That issue involves a 
“loan” provided to AHMSA by the GOM in 1991 to help defray the costs 
of severance payments arising from reductions in AHMSA’s workforce. 
According to AHMSA, Commerce found the GOM’s forgiveness of inter- 
est on the loan amounted to a countervailable subsidy. AHMSA argues 
that, contrary to its treatment for most of the pre-privatization subsi- 
dies it found, Commerce countervailed the full amount of the interest 
that was forgiven on the loan, without adjusting for privatization under 
Commerce’s “privatization credit” methodology. The Court finds this 
first challenge has been effectively mooted because Commerce did not 
apply its repayment methodology in the Privatization Remand and 
because the Court has now upheld the Privatization Remand as it per- 
tains to AHMSA. 

AHMSA’s second challenge pertains to the method Commerce used to 
amortize the “principal” amounts of pre-privatization subsidies. Gener- 
ally, Commerce has allocated nonrecurring grants over the useful life of 
assets in the steel industry, see British Steel, 19CITat___, 879 F Supp. 
at 1289-90 (explaining Commerce’s allocation methodology),*! and in 
this investigation, set the allocation period at 15 years, General Issues 
Appendix, 58 Fed. Reg. at 37,227. To calculate the benefits allocated in 
individual investigations, Commerce used “the declining balance meth- 
odology” set forth in 54 Fed. Reg. 23,366, 23,384 (Dep’t Comm. 1989) (to 
be codified at 19 C.FR. § 355.49(b)(3)) (proposed May 31, 1989) (Pro- 
posed Regulations). General Issues Appendix, 58 Fed. Reg. at 37,227. 

In the Mexican Final Determination, Commerce had to account for 
hyperinflation during certain years in the allocation period—1983 
through 1988. Mexican Final Determination, 58 Fed. Reg. at 37,355. 
Commerce explained that under its past practice, “if a country is found 
to be hyperinflationary and companies in the country adjust for infla- 


40 This does not mean these considerations may not be determinative in other privatization transactions. 

41 The allocation period adopted by Commerce in allocating nonrecurring grants over the average useful life of 
assets in the steel industry is currently before the Court following remand to Commerce in accord with this Court’s 
decision in British Steel. See British Steel, 19 CIT at , 879 F. Supp. at 1289-99. 
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tion in their financial statements (as is done by AHMSA), the Depart- 
ment will make adjustments, where necessary, to account for 
hyperinflation in the benefit calculations.” Id. The adjustments include 
indexing the infusion amounts over the entire period or converting the 
infusions into dollars at the time of infusion. Jd. Commerce did not apply 
these adjustments in the Mexican Final Determination, however, 
because the agency found Mexico was hyperinflationary only during 
part of the 15-year period: “indexing for the entire period or converting 
the amount of the infusions into dollars at the time of infusion (i.e., dol- 
larization) for use in our calculation would inflate the benefit from these 
infusions by adjusting for non-hyperinflationary as well as hyperinfla- 
tionary periods.” Jd. Accordingly, Commerce adopted a “loan-based 
methodology”*? to “more accurately reflect [ ] the effects of hyper- 
inflation.” Id. This methodology is premised on the assumption that 
absent the government infusion or grant, the company would have had 
to take out a 15-year loan rolled over each year at the prevailing nominal 
interest rates. Id. Commerce calculated the benefit in each year of the 
15-year period as the principal plus interest payments associated with 
the “loan” at the nominal interest rate prevailing in that year.*® Id. 
“Because nominal interest rates are used,” Commerce explained, 
the effects of inflation are already incorporated into the benefit. 
This methodology recognizes that, absent dollarization of the 
subsidy, there is no way given the hyperinflation in 1983-88 to 


(1) preserve a declining balance in the benefit stream, and 
(2) reflect accurately the effects of hyperinflation. The methodology 
we have used in these investigations recognizes that in a hyper- 
inflationary environment, asset depreciation due to inflation can 
often outweigh normal asset depreciation and cause benefits in 
some years to be higher than in previous years. 


Id. 

AHMSA does not contest Commerce’s calculating the benefit of a gov- 
ernment infusion as the cost of a long-term “loan” for an equal amount. 
AHMSA objects to the fact that Commerce 


did not assume that the principal of the loan would be repaid in 
equal annual installments, as under its normal methodology. 
Instead, the Department assumed that the principal would be 
repaid as in a mortgage. Under such an assumption, only a small 
portion of the principal would be repaid in the early portion of the 
amortization period, while a disproportionately larger portion 
would be repaid in later years. 


42 At the outset, the Court notes some variance in the terminology employed by the parties to describe the methodol- 
ogy at issue here. In the Mexican Final Determination and in its papers before the Court, Commerce refers to the meth- 
odology as the “loan-based methodology.” AHMSA has labeled Commerce’s methodology as the “mortgage payment 
methodology,” and alternatively as the “mortgage methodology,” while Domestic Producers describe Commerce’s 
methodology as a “mortgage-based amortization methodology.” The Court will use “loan-based methodology” to refer 
to the methodology challenged. 

43 Under Commerce’s traditional allocation methodology, Commerce explained, a fixed interest rate is used 
throughout the entire 15-year allocation period. See Mexican Final Determination, 58 Fed. Reg. at 37,362. Commerce 
determined, however, this practice was inappropriate in situations of intermittent hyperinflation, as was the case in 
Mexico. Id. Therefore, Commerce concluded, “the best way to account for the effects of inflation and still allocate the 
benefits over 15 years is to use a loan-based methodology.” Id. 
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(Mot. of Pl. AHMSA for J. on Agency R. on Country-Specific Issues 
(AHMSA’s Br.) at. at 18-19 (footnote omitted).) AHMSA argues Com- 
merce failed to provide an explanation for its use of this repayment 
schedule in place of its normal methodology, and that Commerce’s 
departure was unreasonable. AHMSA further argues the Court pre- 
viously rejected a mortgage repayment methodology in Michelin Tire 
Corp. v. United States, 6 CIT 320 (1983), vacated as moot, 9 CIT 38 
(1985). 

Commerce responds it “explained in great detail that the intermittent 
hyperinflation which occurred in Mexico during the years 1983-1988 
rendered Commerce’s usual allocation methodology unsuitable.” 
(Def.’s Mem. in Opp’n to Pl.’s Mot. for J. on Agency R. in Lukens Steel 
Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD (Def.’s 
Br.) at 26 (citing Mexican Final Determination, 58 Fed. Reg. at 37,362).) 
Commerce also points to an internal memorandum on the record discus- 
sing the issue of hyperinflation in Mexico and explaining why the agency 
utilized a loan-based methodology in place of its usual methodology. 
Commerce rejects AHMSA’s argument that the agency’s use of a loan- 
based methodology is inconsistent with Michelin Tire, principally 
because the Court in Michelin Tire was not addressing the proper 
allocation methodology to be used in a hyperinflationary environment. 

Domestic Producers agree with Commerce that the agency ade- 
quately explained its adoption of a different methodology as a response 
to Mexico’s intermittent hyperinflation. Domestic Producers also argue 
the Court’s decision in Michelin Tire is not controlling in this case 
because hyperinflation was not an issue in that case and because the 
decision was vacated and has no precedential value. Domestic Produc- 
ers further point out that in Michelin Tire, the Court reviewed the 
agency action under a de novo standard of review. 

The agency need only provide a “reasoned analysis” of its departure 
from prior agency practice,” see Rust v. Sullivan, 500 U.S. 173, 187 
(1991) (citing Motor Vehicles Mfrs. Ass’n of United States, Inc. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983)), which the Court finds 
Commerce has provided in this instance. The Court also finds the fact 
that benefits allocated under the loan-based methodology were amor- 
tized using a mortgage payment schedule is part and parcel of Com- 
merce’s loan-based methodology. That is, the mortgage payment 
schedule is an integral component of the loan-based methodology. 
Therefore, because the Court holds Commerce advanced a reasoned 
analysis for adopting the loan-based methodology, the mortgage pay- 
ment schedule, as part of the loan-based methodology, is also sustained. 

Commerce explained it adopted a loan-based methodology in the Mex- 
ican Final Determination because it found the methodology 

more accurately reflects the effects of hyperinflation. The method- 
ology * * * assumes that, in lieu of a government equity infusion/ 
grant, a company would have had to take out a 15-year loan that 
was rolled over each year at the prevailing nominal interest rates 
* * * The benefit in each year of the 15-year period equals the prin- 
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cipal pius interest payments associated with the loan at the nomi- 
nal interest rate prevailing in that year. 

Since we have assumed that the infusion/grant was equivalent to 
a 15-year loan at the current rate in the first year, a 14-year loan at 
current rates in the second year and so on, the benefit stream will be 
0 in year 16, just as with the Department’s grant amortization 
methodology. Because nominal interest rates are used, the effects of 
inflation are already incorporated into the benefit. 


Mexican Final Determination, 58 Fed. Reg. at 37,355; (see also Def.’s 
App. Tab J at 3 (“The principal and interest payments would be deter- 
mined via a mortgage payment schedule.”)). Although AHMSA objects 
to the economic rationale behind Commerce’s reasoning, the Court can- 
not say the agency’s decision to adopt the loan-based methodology and 
its mortgage payment schedule was not based on a reasoned analysis. 
Notwithstanding AHMSA’s arguments to the contrary, the Court’s 
decision in Michelin Tire has little bearing on this case.** Accordingly, 
the Court holds Commerce’s use of the loan-based methodology, includ- 
ing the mortgage payment schedule aspect, to amortize the benefits 
accruing from pre-privatization subsidies to AHMSA is based on sub- 
stantial evidence and is otherwise in accordance with law. 

AHMSA’s third challenge concerns Commerce’s determination that 
AHMSA received a subsidy from the GOM’s 1988 and 1990 purchase of 
AHMSA’s debt held by foreign creditors. In 1987, the GOM negotiated 
an agreement with foreign creditors to restructure the debt of AHMSA 
and other Mexican companies. Mexican Final Determination, 58 Fed. 
Reg. at 37,357. In 1988 and 1990, the GOM negotiated another round of 
debt restructuring agreements under which the GOM purchased AHM- 
SA’s debt from foreign creditors in exchange for GOM debt. Id. After 
examining the agreements, Commerce found the grace period, interest 
rate, and payment terms in the 1988 and 1990 agreements were the 
same as those in the 1987 agreement. Jd. Commerce also viewed docu- 
mentation showing AHMSA had been paying interest on the principal of 
the loans during the grace period, and that each of the restructuring 
agreements contained the same grace period extending beyond the 
period of investigation. Id. Therefore, Commerce reasoned, “the princi- 
pal of the loans arising out of the 1987 debt restructuring agreements 
should have remained the same when these loans were taken over by the 
GOM in 1988 and 1990.” Id. According to Commerce, however, AHMSA 
could not demonstrate that the total amount of the principal of the loans 
covered by the 1987 agreement was unchanged by the 1988 and 1990 
agreements. Jd. Because Commerce could not verify that none of AHM- 
SA’s principal obligations on its debt were forgiven in the 1988 and 1990 


44 First, Michelin Tire is distinguishable because the methodology reviewed in that action was not designed to 
adjust for the effects of hyperinflation as is the case here. Second, the Michelin Tire Court reviewed the agency’s meth- 
odology under a de novo standard of review, which, of course, is not the standard of review in this action. Finally, the 
Court notes Michelin Tire has no precedential value as that action was subsequently vacated as moot in Michelin Tire 
Corp. v. United States, 9 CIT 38, 39 (1985). See 13A Charles Alan Wright, Arthur R. Miller, & Edward H. Cooper, Federal 
Practice and Procedure § 3533.10 at 442 (2nd ed. 1984 & Supp. 1995) (“Most courts state that no precedential effects 
flow from a judgment that has been vacated as moot.”) (footnote citing cases omitted). 
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agreements, Commerce concluded, “as BIA, that a portion of principal 
was forgiven through the 1988 and 1990 agreements and this forgive- 
ness confers a subsidy on AHMSA.” Jd. 

AHMSA argues the texts of the debt restructuring agreements, AHM- 
SA’s internal amortization schedules, testimony of GOM and AHMSA 
officials, and a schedule of the actual foreign debts purchased by the 
GOM in 1988 and 1990, all provide sufficient evidence that the terms of 
AHMSA’s indebtedness were not changed by the GOM’s purchase of 
debt. Verification also confirmed, AHMSA argues, “that AHMSA had 
recorded long-term debts to the government which precisely matched 
the amounts the government had purchased from AHMSA’s foreign 
creditors.” (AHMSA’s Br. at 23.) AHMSA also contests Commerce’s 
resort to BIA. As recounted by AHMSA, Commerce verifiers requested 
AHMSA demonstrate how each of AHMSA’s restructured foreign bor- 
rowings, as they existed at the time of the 1987 restructuring, could be 
tied to the debt actually purchased by the GOM in 1988 and 1990. 
AHMSA explains it could not provide such a tracing of its loans because 
its debt had been traded extensively on secondary markets leading to 
changes in the holders of the debt and the currency in which the debt 
was denominated. Notwithstanding other difficulties it faced in satisfy- 
ing Commerce’s request,** AHMSA contends this information was 
unnecessary because the only issue was whether the amount of AHM- 
SA’s indebtedness to the GOM after the 1988 and 1990 debt purchases 
was less than the amount of the debt the GOM had purchased. Because 
the total amount of its indebtedness was not affected by the GOM debt 
purchases, AHMSA concludes, Commerce’s insistence on an unneces- 
sary and irrelevant trace of AHMSA’s loans was unreasonable. 

Commerce rejects AHMSA’s contention that the company’s docu- 
mentation established the debt purchased by the GOM and the debt 
assessed AHMSA by the GOM was the same. For example, Commerce 
argues the “documentation” AHMSA provided was simply a list of debt 
aggregated by currency, which presented nothing concrete to verify, and 
that “Commerce was unable to trace the principal obligations of any of 
AHMSA’s loans from the 1987 long-term loan lists * * * despite 
attempting five different methodologies to perform the trace.” (Def.’s 
Br. at 34.) Commerce also disputes AHMSA’s claim that the company 
had little notice of Commerce’s request for certain information. One 
week before verification, Commerce explains, the agency informed 
counsel for AHMSA that Commerce would need to examine the effects 
of the 1987, 1988, and 1990 debt restructuring agreements, including 
the tracing of AHMSA’s foreign debt position. Commerce maintains 
that at verification, however, AHMSA was unprepared. Commerce fur- 
ther points out that AHMSA officials informed Commerce such a trace 


45 AHMSA claims it had no advance notice that Commerce was interested in this information, and only learned of 
Commerce’s request after verification had begun. Furthermore, AHMSA notes the task of tracing its foreign loans was 
“further complicated by the fact that six years had passed between the restructuring and the verification. Moreover, 
the records concerning the restructuring were maintained at AHMSA’s Mexico City headquarters, which had since 
been closed.” (AHMSA’s Br. at 25 (footnote omitted).) 
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would not be possible due to currency changes. Although Commerce 
suggested a partial trace and alternative methods, Commerce argues 
AHMSA was unable to provide responsive documentation. Commerce 
contends AHMSA’s other explanations for its failure to produce the 
information necessary to trace the loans are not persuasive. Thus, Com- 
merce asserts its resort to BIA to determine the GOM forgave a portion 
of AHMSA’s debt was reasonable. 

Domestic Producers support Commerce. Domestics argue Com- 
merce’s verification methodology of tracing the foreign loans was well- 
within the agency’s discretion to adopt. In this investigation, Domestics 
maintain, Commerce exhausted all feasibie options and properly deter- 
mined AHMSA failed verification with respect to the debt restructuring 
program. Domestics further argue AHMSA has failed to prove Com- 
merce could or should have used alternative verification methods, and 
that AHMSA had “more than adequate notice” tracing information 
would be needed. 

Commerce’s “decision to select a particular [verification] methodol- 
ogy rests solely within Commerce’s sound discretion. As long as there is 
‘substantial evidence on the record’ to support the choice, the Court will 
sustain the methodology chosen by Commerce.” Hercules, Inc. v. United 
States, 11 CIT 710, 726, 673 F. Supp. 454, 469 (1987); see Floral Trade 
Council v. United States, 17 CIT 392, 399, 822 F Supp. 766, 772 (1993) 
(“Congress has afforded [Commerce] a degree of latitude in implement- 
ing its verification procedures.”) (citation omitted). The Court finds 
Commerce’s decision to trace the principal amounts of foreign debt held 
by AHMSA as a means of verifying whether AHMSA received counter- 
vailable benefits from the GOM’s 1988 and 1990 debt purchases was 
proper. As the agency explained, it had reason to believe the principal of 
the loans arising out of the 1987 debt restructuring agreements should 
have remained the same when these loans were taken over by the GOM 
in 1988 and 1990. See Mexican Final Determination, 58 Fed. Reg. at 
37,357. The fact that Commerce was unable to verify this information 
despite several attempts, bolsters the agency resort to BIA in this 
instance. Commerce proposed several methods to trace the loan 
amounts using financial data from AHMSA, but was thwarted each time 
either because AHMSA officials were unprepared to perform a trace, or 
were unable to provide documentation.*® Although Commerce gave 
AHMSA notice of the agency’s need for information at verification nec- 
essary to trace the principal amounts of debt held,4#7 AHMSA was unable 
or unwilling to provide Commerce with such information. Accordingly, 


46 Moreover, when Commerce asked the AHMSA official most familiar with AHMSA’s debt restructuring agree- 
ments if he knew of any other way to trace the debt, he said he did not. 


47 Commerce’s verification outline, dated almost six weeks before the verification of AHMSA’s responses, 
instructed AHMSA to “[ble prepared to show all changes in AHMSA’s accounting records and financial statements 
resulting from these agreements,” to “[h]ave available the original loan agr ts and ts thereto,” and to 

“(djemonstrate through bank statements, payment journals, loan ledgers, and other source documentation that all 
principal and interest payments have been made to the GOM in accordance with the terms agreed upon.” (Def.’s App. 
Tab C at 2-5, 11 3-4.) Furthermore, according to the AHMSA verification report, Commerce informed AHMSA’s coun- 
sel one week prior to verification at AHMSA that Commerce 
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the Court finds Commerce properly resorted to BIA in this instance. See 
19 U.S.C. § 1677e(c) (1988) (“[T]he administering authority * * * shall, 
whenever a party * * * refuses or is unable to produce information 
requested in a timely manner and in the form require * * *. use the best 
information otherwise available.”).48 

AHMSA’s fourth challenge concerns Commerce’s determination that 
AHMSA was unequityworthy in each year it received a GOM equity 
investment from 1979 to 1991. To measure the benefit from equity infu- 
sions made or provided on terms inconsistent with commercial consid- 
erations, Commerce’s grant methodology “treats equity infusions into 
unequityworthy companies as grants.” General Issues Appendix, 58 
Fed. Reg. at 37,241.49 In this context, Commerce declares equity infu- 
sions countervailable subsidies if it finds the company receiving the 
infusions unequityworthy. See British Steel, 19 CIT at , 879 F. Supp. 
at 1300-01 (explaining the general issue of the grant methodology). In 
this investigation, Commerce found AHMSA to be unequityworthy 
from 1979 through 1987, and in 1990 and 1991. Mexican Final Deter- 
mination, 58 Fed. Reg. at 37,355. Accordingly, Commerce determined 
equity infusions made by the GOM in AHMSA in each year from 1979 
through 1987, and in 1990 and 1991, were inconsistent with commercial 
considerations and, because provided to a single enterprise, counter- 
vailable.®° Id. at 37,356. 

AHMSA first argues Commerce’s equityworthiness analysis “was far 
too simplistic” and “clearly flawed” as Commerce focused primarily on 
AHMSA’s financial statements, which “reflected only the weakness in 
the Mexican economy—and not inherent flaws in AHMSA.” (AHMSA’s 
Br. at 27.) Second, AHMSA claims the record shows AHMSA was equity- 
worthy in at least a number of the years in which Commerce found 
AHMSA unequityworthy. Specifically AHMSA argues Commerce 
improperly discounted evidence that in 1988 and 1991 private investors 
made substantial investments in AHMSA on the same terms as the 
GOM.*! AHMSA also points to financial projections the GOM relied 
upon in making its 1986 investments, as evidence AHMSA was expected 
to generate substantial positive real returns on equity in the foreseeable 


would need to examine the effects of the 1987, 1988 and 1990 debt restructuring agreements on AHMSA’s debt 
position. In order to do this, we would need to: 1) examine each of the three agreements; and 2) trace AHMSA’s 
foreign debt position through its accounting records for the years before and after each of the three debt restruc- 
turing agreement * * *. . 
(Def.’s Br. at 29-30 (quoting Def.’s App. Tab D at 10).) 
48 The 1988 version of 19 U'S.C. § 1677e has been amended generally. See 19 U.S.C. § 1677e (1994). 


49 As explained in British Steel, the grant methodology is employed when a company receiving an equity infusion 
does not have a market benchmark by which to measure any countervailable benefit. See British Steel, 19CIT at___ 
n.62, 879 F. Supp. at 1300 n.62 (citation omitted). This Court has upheld Commerce’s grant methodology as based upon 
substantial evidence on the record and as otherwise in accordance with law. See id. at__, 879 F. Supp. at 1309-10. 

50 In one of the equity infusions relevant to this issue, Commerce found the GOM agreed it in 1986 to assume a portion 
of AHMSA’s debt. Mexican Final Determi 58 Fed. Reg. at 37,356. Part of the debt assumption was recorded as a 
reduction in AHMSA’s accumulated past losses. Jd. For another part, shares of stock were issued. Jd. The third part 
was held for future capital increases for which new stock was issued to the GOM in 1987. Jd. Commerce determined the 
reduction of past losses constituted a grant to AHMSA, and treated the portions of debt assumption for which shares 
were issued as equity infusions. Id. 

51 AHMSA rejects Commerce’s claim that these private investments have little weight given their relatively small 
size in comparison to the amount of GOM infusions. Under Commerce’s methodology, AHMSA argues, both the gov- 
ernment and private investors are presumed to make their investment decisions “at the margin” and therefore differ- 
ences in the relative size of their investments would not affect the investment analysis. 
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future, thereby demonstrating AHMSA was a reasonable investment at 
the time. Accordingly, AHMSA insists Commerce’s determination that 
AHMSA was unequityworthy at the time of the GOM 1986 investment 
was contrary to record evidence.®? 

Commerce responds the private investment in AHMSA in 1988 was a 
“token” investment made by just two stockbrokers. The private invest- 
ment made in 1991, Commerce continues, was of such a small amount 
relative to the size of AHMSA, that it “was outweighed by AHMSA’s dis- 
mal financial performance in 1989 and 1990.” (Def.’s Br. at 42 (footnote 
omitted).) In any event, the fact that there was private investment is 
not, in and of itself, dispositive that a company is equityworthy, Com- 
merce explains, as private investment is only one criterion Commerce 
considers in making its equityworthiness determination. Commerce 
also minimizes the significance of AHMSA’s financial forecasts and 
argues that future financial prospects are but one of several factors 
Commerce considers when determining whether a company is equity- 
worthy. Moreover, Commerce argues it reviewed AHMSA’s financial 
projections and reasonably concluded the company’s dismal financial 
performance during the years preceding the 1986 equity infusion out- 
weighed the impact of the projections.®* 

Domestic Producers argue the overwhelming weight of the evidence 
supports Commerce’s determination that AHMSA was unequityworthy 
in the relevant years. AHMSA’s arguments to the contrary, Domestics 
maintain, invite this Court to impermissibly reweigh the evidence. 
AHMSA’s arguments must fail, Domestic Producers contend, because 
the company’s 1986 projections upon which AHMSA relies, were biased, 
unreliable, and properly discounted by Commerce for purposes of the 
equityworthiness test, and because the limited private investment in 
1988 and 1991 is not dispositive of AHMSA’s equityworthiness in 1990 
and 1991.4 

The essence of AHMSA’s complaint is that Commerce failed to give 
dispositive weight to AHMSA’s evidence regarding (1) private invest- 
ment in the company in certain years and (2) the company’s 1986 finan- 
cial projections, which the GOM apparently relied upon in making its 
investment decision in 1986. Regarding the private investment evi- 
dence, the record does show Commerce considered the two private 
investments made in 1988 and concluded the amount of the invest- 


52 AHMSA also contests Commerce’s decision to treat the part of the GOM’s 1986 debt assumption in AHMSA as a 
grant rather than an equity investment. Because the GOM owned more than 99% of AHMSA’s outstanding shares at 
the time of the debt assumption, AHMSA argues, the value of the GOM’s equity in AHMSA would automatically 
increase by the amount of the investment, regardless of the form in which the investment was made, and all of the 
increase in AHMSA’s net worth would accrue to the benefit of the GOM. Consequently, AHMSA claims, Commerce 
should have considered the full amount of the 1986 debt assumption to be an equity infusion. 

53 Commerce counters AHMSA’s claim that Commerce erred by not treating the full amount of the 1986 GOM as an 
equity infusion. Commerce quotes from the General Issues Appendix, in which Commerce explained its rationale for 
retaining the distinction between grants and equity infusions: “‘[E]quity investments represent a claim on the compa- 
ny’s earnings whereas grants do not * * *. [A]n investor’s purchase of equity is normally based upon an expectation ofa 
reasonable return. Such an expectation is not present with a grant, which is a simple gift to the firm.’” (Def.’s Br. at 51 
(quoting General Issues Appendix, 58 Fed. Reg. at 37,239).) 

54 Domestic Producers respond to AHMSA’s challenge of Commerce’s apportionment of the GOM’s 1986 debt 
assumption as irrelevant because Commerce uses the same calculation methodology for both equity infusions and 
grants when the agency finds a recipient unequityworthy. 
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ments was extremely small relative to the size of AHMSA. (See Def.’s 
App. Tab F at 3; see also id. Tab D at 16.) Commerce further determined 
AHMSA’s financial condition deteriorated markedly in 1989, when no 
private investment in AHMSA was made, making it even less likely a 
reasonable investor would have invested in AHMSA in 1990—one of the 
years Commerce found the company to be unequityworthy. (Def.’s App. 
Tab F at 3.) Furthermore, irrespective of the level of private investment 
in AHMSA, under Commerce’s equityworthiness methodology, equity 
investment by private investors is only one of several factors Commerce 
may consider in reaching an equityworthiness determination. See Pro- 
posed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.FR. 
§ 355.44(e)(2)(i)-(iv));5> General Issues Appendix, 58 Fed. Reg. at 
37,246 (“[T]he fact that there was private investment is not, in and of 
itself, dispositive that the company in question is equityworthy.”). As to 
Commerce’s consideration of AHMSA’s financial projections, the Court 
observes Commerce appears to have considered a great deal of record 
evidence, including AHMSA’s rate of return on assets and equity, asset 
turnover, and profit and loss, before concluding AHMSA was unequity- 
worthy during the period 1979 through 1987, (see Def.’s App. Tab E at 
3), and 1990 and 1991, (id. Tab F at 3-4). AHMSA raises no persuasive 
arguments that would lead the Court to question the agency’s conclu- 
sions. See Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966) (“[T]he possibility of drawing two inconsistent conclusions from 
the evidence does not prevent an administrative agency’s finding from 
being supported by substantial evidence.”) (citations omitted). The 
Court holds Commerce determination that AHMSA was unequity- 
worthy in the years 1979 through 1987, and 1990 and 1991, is based on 
substantial evidence and is otherwise in accordance with law.*6 

Domestic Producers have also submitted a country-specific motion 
for judgment upon the agency record in the country-specific proceeding 
Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD. In their motion, however, the Domestic Producers 
explain that their complaint in this case 


contains two counts, one regarding the issue of the privatization 
methodology used by the [Commerce] and one regarding the 
related issue of the [Commerce’s] repayment methodology * * *. 


55 The guidelines Commerce considers in ascertaining whether a company is equityworthy require Commerce to 
determine whether, 


from the perspective of a reasonable private investor examining the firm at the time the government equity infu- 
sion was made, the firm showed an ability to generate a reasonable rate of return within a reasonable period of 
time. In making this determination, the Secretary may examine the following factors, among others: 

(i) Current and past indicators of a firm’s financial health calculated from that firm’s statements and accounts, 
adjusted, if appropriate, to conform to generally accepted accounting principles; 

Gi) oo inancial prospects of the firm, including market studies, economic forecasts, and project or loan 
appraisals; 

(iii) Rates of return on equity in the three years prior to the government equity infusion; and 

(iv) Equity investment in the firm by private investors. 

Proposed Regulations, 54 Fed. Reg. at 23,381 (to be codified at 19 C.ER. § 355.44(e)(2)(i)-(iv)). 


56 Because the Court sustains Commerce’s determination that AHMSA was unequityworthy in 1986, AHMSA’s 
argument that a portion of the 1986 GOM investment should be construed as a grant is moot, because Commerce calcu- 
lates the benefits from both equity infusions and grants to unequityworthy companies using the same grant methodol- 
ogy. See British Steel, 19 CIT at__, 879 F. Supp. at 1309 (upholding Commerce’s grant methodology under which 
equity infusions into unequityworthy companies are treated as grants). 
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Since both issues in the Domestic Steel Producers’ Complaint are 
general issues, they were briefed in full in the General Issues action 
* 


(Pls.’ R. 56.2 Mot. for J. Upon the Agency R. at 2.) Because all general 
issues have already been briefed in that context, the Domestic Produc- 
ers did not rebrief privatization issues in their country-specific brief, but 
instead “refer the Court to the briefs on those issue * * *. and incorpo- 
rate said briefs herein.” (Id. at 3.)®” In accordance with this explanation, 
having reached a decision on the general issue of privatization as it per- 
tains to AHMSA, this Court finds the issues raised in Domestic Produc- 
ers’ country-specific brief in Lukens Steel Co., et al. v. United States, 
Consol. Court No. 93-09-00570-CVD, have been subsumed by the pri- 
vatization discussion in the present opinion and in British Steel. 

Based on the above discussion, the Court holds: (1) Commerce’s Pri- 
vatization Remand as it pertains to AHMSA is sustained; (2) on AHM- 
SA’s country-specific brief, (a) AHMSA’s first challenge concerning the 
application of Commerce’s repayment methodology to a “loan” pro- 
vided to AHMSA by the GOM in 1991 has been effectively mooted, 
(b) Commerce’s use of the loan-based methodology, including the mort- 
gage payment schedule aspect, to amortize the benefits accruing from 
pre-privatization subsidies to AHMSA is sustained, (c) Commerce’s ver- 
ification method and use of BIA to determine AHMSA received a subsidy 
from the GOM’s 1988 and 1990 purchase of AHMSA’s debt held by for- 
eign creditors is sustained, (d) Commerce’s determination that AHMSA 
was unequityworthy in the years 1979 through 1987, and 1990 and 
1991, is based on substantial evidence and is otherwise in accordance 
with law; (3) the issues raised by Domestic Producers’ country-specific 
Rule 56.2 brief have been subsumed by British Steel and the present 
opinion regarding privatization; (4) Lukens Steel Co., et al. v. United 
States, Consol. Court No. 93-09-00570-CVD, consisting of Lukens Steel 
Co., et al. v. United States, Court No. 93-09-00570-CVD, Altos Hornos 
de Mexico, S.A. de C.V. v. United States, Court No. 93-09-00618-CVD, 
and Industrias Monterrey S.A. de C.V. v. United States, Court No. 
93-09-00632-CVD, is hereby dismissed. 
III. Certain Steel Products from Brazil: 

COMMERCE’S PRIVATIZATION REMAND 

In the Privatization Remand, Commerce set forth facts pertaining to 
the privatization of USIMINAS as follows. Prior to the privatization 
transaction, Government of Brazil (GOB) entities held 95% of the com- 
mon shares and 88% of the preferred shares of USIMINAS. The state- 
owned steel holding company, SIDERBRAS, held 54% of the common 
shares and 40% of the preferred shares. BNDES, the state-owned devel- 
opment bank, held 41% of the common shares and 48% of the preferred 


57 The Court further notes that in a conference call with this Court held October 19, 1995, counsel for Domestic 
Producers as well as counsel for Commerce informed this Court “that their parties had no affirmative issues apart from 
those already covered in the general issues proceeding.” Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD (October 25, 1995) (docketed letter from parties to the Court recording the discussion from the 
October 19, 1995, conference call). 





76 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 17, APRIL 24, 1996 


shares. The largest private shareholder, Nippon USIMINAS, owned 
approximately 5% of the common shares and 4% of the preferred shares. 

Pursuant to the National Privatization Plan, BNDES coordinated the 
privatization of USIMINAS. The transaction consisted of two general 
auctions of USIMINAS’s shares. On October 24, 1991, USIMINAS’s 
common (voting) shares were auctioned. The preferred (non-voting) 
shares were auctioned on November 18, 1991. After the auctions, GOB 
entities owned 15.5% of the common shares and 44% of the preferred 
shares. SIDERBRAS kept 17% of the preferred shares, BNDES 0.5% of 
the common shares and 15% of the preferred shares. The state-owned 
mining company, CVRD, bought 15% of the common shares. A consor- 
tium of private investors purchased 51% of the common shares. Nippon 
USIMINAS and other private investors purchased the remaining shares 
sold. The National Privatization Fund retained approximately 15% of 
the preferred shares. The GOB reported that an attempt to auction the 
unsold shares on the international market was not successful. 

Valuations conducted by two different consultants served as the basis 
for the price for which the shares were offered initially in the auctions. 
These consultants calculated liquidation, economic, and market values 
and recommended a minimum share price. Private independent audi- 
tors examined each evaluation. The highest valuation was used to set 
the total minimum price for the company and a minimum share price of 
$1.00. The auction realized an actual share price of $1.37. 


Two restrictions were placed on the auction participants. First, for- 
eign capital could purchase no more than 40% of the common shares. 
Second, state-owned interests cumulatively could purchase no more 
than 15% of the common shares. 

Based on these findings of fact, Commerce determined the following: 


First, except for the small percentage of shares reserved for sale to 
employees and small shareholders * * * the GOB’s sale of USIMI- 
NAS was at arm’s length, for fair market value and consistent with 
commercial considerations because the sale of USIMINAS was 
accomplished by auction, the minimum auction price was based on 
valuations by independent consultants, and private investors pur- 
chased over 51 percent of the common shares. Furthermore, while 
CVRD, a government-owned company, also purchased shares, they 
did so on the same terms as the private investors. 


Privatization Remand at 27. Second, Commerce determined USIMI- 
NAS underwent a partial privatization because of the GOB’s retention 
of partial ownership subsequent to the transaction. Third, Commerce 
found the transaction to be a stock sale, “and therefore, the partially- 
privatized USIMINAS remains the same entity which received the sub- 
sidies. Accordingly, based on the Court’s direction, we will continue to 
impose countervailing duties on imports of the subject merchandise 
from USIMINAS.” Jd. Commerce determined the net subsidy to be 
6.73% ad valorem. 
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CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


USIMINAS concurs with Commerce’s findings regarding whether 
the privatization transaction was at arm’s length, for fair market value, 
and based on commercial considerations. USIMINAS argues that “[t]he 
Department went astray, however, in determining whether the pre-pri- 
vatization subsidies were countervailable to the purchasers of the pri- 
vatized corporation.” (Pl. USIMINAS’s Comments to the Ct. on the 
Dep’t of Comm.’s Privatization Remand Determ. (USIMINAS’s Com- 
ments) at 1.) In so doing, USIMINAS presents arguments in three cen- 
tral areas. 

First, USIMINAS contends Commerce’s Privatization Remand was 
incorrect to the extent Commerce applied “the rule pronounced by the 
Court that where a company is sold in a stock sale, the company does not 
change and thus the pre-privatization benefits are countervailable to 
the owners of the newly privatized company.” (Id.) This “form of the 
transaction distinction,” USIMINAS argues, “fails to relate the subsidy 
benefit to the recipient of that benefit” and thus “contravenes legisla- 
tive intent requiring a relationship between the benefit and the recipi- 
ent.” (Id. at 4.) 

To further illustrate this point, USIMINAS explains that in Saars- 
tahl, this Court “found that a purchaser who has paid fair market value 
for [an] asset in an arm’s length transaction based on commercial con- 
siderations has paid for all that it has received, so the purchaser cannot 
be the recipient of any previously bestowed benefits.” (Id. at 6.) USIMI- 
NAS argues this Court should analyze a sale of shares transaction in a 
manner similar to the sale of assets. “When the purchaser pays fair mar- 
ket value for the shares of the corporation,” USIMINAS asserts, “the 
purchaser has paid for all that it is to receive. Since the purchaser has 
paid for all that it is to receive * * * the purchaser cannot be the recipient 
of a countervailable benefit.”58 (Id. at 8.) As to where the subsidy resides 
subsequent to privatization, USIMINAS argues “the only distinction 
between the sale of an asset and the sale of the corporation through the 
sale of shares is that the asset selling corporation retains the benefit in 
the asset sale context and the former shareholder retains the benefit in 
the stock sale context.” (Id. at 10; see also id. at 11 (“[T]he Court in 
Saarstahl * * * concluded that ‘where the sole shareholder is the gov- 
ernment and the company is completely sold in an arm’s length transac- 
tion, the subsidy reverts to the state.’”) (quoting Saarstahl, 18 CIT at 


58 USIMINAS claims it 


does not contend that the sale of a single share or less than majority ownership at fair market value would have the 
effect of eliminating the benefit of prior subsidization. With a privatization, the elimination of prior benefits occurs 
when the company itself is sold at fair market value and majority ownership and control is transferred to the pri- 
vate sector. 

In the case of USIMINAS, the government sold the vast oe ag A of its shares in USIMINAS, which transferred 
control of USIMINAS to the private sector. The new shareholders have ownership and control over the corporation 
because of the transfer of majority ownership. If the government had not sold the majority of its shares, the new 
shareholders would have ownership but not control. Consequently, the subsidy would not have been repaid by the 
sale of less than majority ownership. In that case, however, there may be some partial payback which would require 
an analysis of how much was paid back through the sale of less than majority ownership. 

(USIMINAS’s Comments at 7 n.9.) 
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____, 858 F. Supp. at 193).) According to USIMINAS, “[slince the value 
of government shares included the value of the ‘subsidized’ capital of 
the company, the government realized the benefit of its former subsidy 
when it received the fair market value for the corporation in the form of 
the privatization proceeds.” (Id. at 12 (footnote omitted).) The Court’s 
rule, USIMINAS complains, results in a “double counting” of subsidy 
benefit: “If the Court’s analysis was true that the company retained the 
subsidy at the time of privatization, then the government, through the 
privatization proceeds, and the company, by application of the Court’s 
rule, would both have the subsidy benefits.” (Id. at 14.) 

Second, USIMINAS contends the recent enactment of the Uruguay 
Round Agreements Act (Act)®9 did not diminish this Court’s holdings in 
Saarstahl and Inland. According to USIMINAS, under § 251(a) of the 
Act 


mere change in ownership of the company by itself does not require 
the Department to find that the prior subsidies are no longer coun- 
tervailable, even if the change in ownership is the result of an arm’s 
length transaction * * *. The Court should not assume, however, 
that Congress was speaking to any more than the arm’s length 
aspect of the transaction. 


(Id. at 16 (footnote omitted).) Moreover, USIMINAS asserts, “the Court 
should not assume that arm’s length, fair market value, and commercial 
considerations are interchangeable * * *. [T]he Court should find that 
arm’s length plus fair market value plus commercial considerations is 
enough to prevent the pass through of pre-privatization benefits to the 
purchasers of the company.” (Id. at 17.) According to USIMINAS, no dis- 
tinction exists between the consideration of these factors in an asset sale 
and sale of a corporation through the sale of its shares. “Consequently,” 
USIMINAS argues, 


the Court must conclude that the sale of a corporation through the 
sale of shares in an arm’s length transaction, for fair market value, 
based on commercial! considerations is enough to find that the new 
owners paid for all that they received and thus were not the recipi- 
ents of any countervailable benefits. 

(Id. at 19.) 

Finally, USIMINAS argues Saarstahl and Inland should be applied to 
the present case. USIMINAS repeats that it was privatized at arm’s 
length, for fair market value, based upon commercial considerations. 
Once the facts of a sale at arm’s length, for fair market value, based upon 
commercial considerations have been established, USIMINAS argues, 
“the Court should determine that the purchaser has paid for all that it 
has received and thus cannot be the recipient of a countervailable bene- 
fit.” (Id. at 20.) Here, USIMINAS contends, the purchasers did not 
receive any benefit from pre-privatization subsidies, because they paid 
for all that they received. “The former shareholder of USIMINAS (..e., 


59 See Uruguay Round Agreements Act, Pub. L. No. 103-465, § 251(a), 108 Stat. 4809, 4903 (1994) (to be codified at 
19 U.S.C. § 1677(5)(F)). 
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the government),” USIMINAS explains, “received the residual value of 
the pre-privatization subsidies in the form of the privatization pro- 
ceeds.” (Id. at 21.) However, if the “Court’s stock transfer rule” is 
applied, USIMINAS argues, the pre-privatization benefits are counted 
twice: once with the privatized company, and once with the government, 
which has received fair market value for the company. (Id. at 22.) 


B. The Domestic Producers: 


Domestics contend that both the language of the relevant statute and 
this Court’s decision in British Steel contradict USIMINAS’s argu- 
ments. According to Domestics, “USIMINAS’s entire focus is upon 
whether the subsidies provide benefits to the purchasers of the com- 
pany.” (Domestics’ Comments at 68 (footnote omitted).) However, 
Domestics argue, the explicit language of the statute focuses “upon the 
merchandise imported into the United States, and in particular upon its 
manufacture or exportation. The benefit that is countervailed is the 
benefit to the manufacture of merchandise.” (Id. (citing 19 U.S.C. 
§ 1671(a)).) Domestics claim their position is further strengthened by 
the statute’s definition of “subsidy.” Section 1677(5)(A)(ii) of title 19, 
Domestics argue, 


defines a “domestic subsidy” as a subsidy provided to an enterprise 
or industry, or group thereof, whether bestowed directly or indi- 
rectly on the manufacture, production, or exportation of merchan- 
dise. The enterprise or industry is thus defined as the recipient of 
the subsidy precisely because it is the enterprise or industry that is 
producing the subject merchandise. 


(Id.) Domestics argue this Court reached the same conclusion in British 
Steel. Thus, “[w]hether subsidies are countervailable does not depend 
upon whether the subsidies provide benefits to the owners, but whether 
they provide benefits to the production, manufacture, or exportation of 
merchandise.” (Id. at 69.) Ifso, Domestic Producers argue, the subsidies 
remain countervailable. This Court in British Steel “quite correctly held 
that subsidies do continue to provide such benefits after privatization.” 
(Id.) 

Domestics further complain USIMINAS incorrectly argues British 
Steel was wrong because the Court assumed the benefit of pre-privatiza- 
tion subsidies is transferred to the new owners. Domestics argue British 
Steel does not state pre-privatization subsidy benefits are transferred to 
new owners. Instead, British Steel holds that the company is the subsidy 
recipient: “The share sale represents a change in ownership of the com- 
pany; it does not represent a change in the company itself, or in its pro- 
duction. It is precisely because pre-privatization subsidies continue to 
reside with the corporation, and to benefit its production, that they 
remain countervailable.” (Id. at 70 (footnote omitted).) Moreover, 
Domestics argue, “(t]he Court explained in British Steel that there is a 
vital distinction between a privatization through a sale of shares and 
one through the sale of discrete assets.” (Id. at 71.) When a company is 
privatized through a sale of shares, this “does not affect the life or 
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nature of the company being sold; it continues to exist and to benefit 
from the subsidies it received.” (Id. at 72.) 

Domestics also argue that Saarstahl and Inland are not applicable to 
the present case, for the following reasons. First, factual differences pre- 
clude it. Second, in the remand instructions in British Steel, this Court 
ordered Commerce to reconsider the transaction under review in Saars- 
tahl. “Now that the Court has been presented with a more complete 
compilation and evaluation of the facts of that case,” Domestics argue, 
the Court “should affirm the agency’s determination on remand that in 
fact the ‘privatization’ of Saarstahl had no effect upon the countervail- 
ability of subsidies received by Saarstahl.” (Id. at 73 (footnote omitted).) 
Third, “to the extent that aspects of Inland and Saarstahl conflict with 
the reasoning in British Steel, clearly it is the later, more well-developed 
opinion that controls.” (Id. (footnote omitted).) 

Finally, Domestics contend privatization does not repay pre-privati- 
zation subsidies. First, Domestics argue, the seller of the company does 
not receive the remaining value of the subsidy benefits as a result of the 
sale of the subsidized company. USIMINAS’s contrary assertion “con- 
fuses the countervailable subsidy benefit with the effect that benefit has 
upon the market value of the subsidy recipient.” (Id. at 74-75.) Domes- 
tics explain further as follows: 


When a company receives a subsidy, the value of the company 


increases. This increase reflects the effect the market believes the 
subsidy will have upon the company’s future earnings. The 
increased value is not necessarily equal to the amount of the sub- 
sidy benefit, however; a $1 million subsidy does not automatically 
make the company worth $1 million more. 

When a company receives a subsidy, the company’s owner 
(whether the government or private owners) benefits indirectly, in 
that the owner’s interest in the company is now worth more. When 
an owner (again, private or government) sells a subsidized com- 
pany, what the owner receives is this enhanced value. The owner 
does not receive the amount of the subsidy benefit itself. 


(Id. at 75.) Second, Domestics argue, privatization does not result in 
repayment of pre-privatization subsidies: “[T]he old owner receives 
nothing from the company and nothing as a result of the privatization.” 
(Id. at 76.) Domestics explain: 


When the GOB sold its shares in USIMINAS, two things did not 
happen. First, no resources were transferred from USIMINAS to the 
GOB* * *. The money the GOB received for its share in USIMINAS 
came from the purchasers of the shares in USIMINAS, not from 
USIMINAS itself. If the subsidies went into USIMINAS, and never 
came out, then obviously the subsidies were not repaid. 

Secondly, the wealth position of the GOB did not change. Before 
privatization, the GOB owned acompany worth acertain amount of 
money. After privatization, assuming a fair market value transfer, it 
held cash equal to exactly that same amount. If the residual value of 
the subsidy benefits had been returned to the GOB upon the sale of 
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USIMINAS * * * the GOB would have been richer after the sale 
than before. 


(Id. at 76-77.) 


C. The Department of Commerce: 


Commerce reports that USIMINAS’s comments “were not directed to 
specific findings made by the Department in its privatization remand 
determination.” (Def.’s Resp. at 3-4 (footnote omitted).) Rather, USI- 
MINAS has taken issue with this Court’s decision in British Steel. 
Although Commerce admits it expressed disagreement with this 
Court’s British Steel opinion in the Privatization Remand, “it nonethe- 
less attempted to carry out faithfully both the letter and the spirit of the 
Court’s privatization remand instructions.” (Id. at 5.) Accordingly, 
Commerce maintains it is not necessary to respond. Moreover, Com- 
merce claims, “the Court is also free to disregard these arguments 
because they are ‘extraneous’ to the question of whether the Depart- 
ment’s privatization remand determination is in accordance with the 
Court’s instructions in British Steel.” (Id. at 5-6 (citation omitted).) 


DISCUSSION 


The Court rejects USIMINAS’s arguments and sustains the Privati- 
zation Remand as it pertains to USIMINAS. USIMINAS is incorrect in 
arguing this Court’s holding in British Steel errs because it does not 
relate the benefit of a subsidy to the recipient. As discussed, what the 
statute requires is that a subsidy has been provided to the enterprise 
Commerce seeks to countervail. Subsidies were provided to USIMINAS. 
USIMINAS continued to exist after the transaction at issue. The pur- 
chasers of USIMINAS’s stock are not held liable for pre-privatization 
subsidies. Instead, USIMINAS is liable because the GOB “provided” the 
subsidy “to” USIMINAS, and because USIMINAS continues to exist. 
What the purchasers paid for, and what they received, was stock in a 
company that had previously been provided with a subsidy. Simply 
because these parties paid the GOB for its shares only signifies a change 
in corporate ownership—it does nothing to dislodge the subsidy from 
the recipient. USIMINAS itself has not given anything back to the 
GOB. Under these facts, what was paid for the shares is irrelevant as 
to pre-privatization subsidies provided to USIMINAS. 

Also contrary to USIMINAS’s contention, and as the Court has dis- 
cussed above, the Court has not devised some “form of the transaction 
distinction.” Form may serve as a useful indicator of what has occurred, 


60 As discussed above, the Court need not address Commerce’s repayment methodology, as Commerce did not apply 
it in the Privatization Remand. The Court notes, however, that nothing in the statute authorizes Commerce to adopt 
the position that a third party purchaser can repay subsidies on behalf of a purchased corporation. See General Issues 
Appendix, 58 Fed. Reg. at 37,262-63 (“[T]o the extent that a portion of the price paid for a privatized company can 
reasonably be attributed to prior subsidies, that portion of those subsidies will be extinguished.”). Furthermore, the 
Court notes that it is unclear under the statute whether even the enterprise to which a subsidy was provided could 
repay the subsidy. See British Steel, 19 CIT at___, 879 F. Supp. at 1277 (“It would seem at best the only way to extin- 
guish such a previously given gift or subsidy would be to repay the gift or subsidy to the original donor government.”) 
(emphasis added). There would seem to be no compelling need to prohibit the extinguishment of prior subsidies by an 
original donee. Congress does not appear to have addressed these concerns. Should Commerce conclude there is a need, 
it may decide to seek appropriate congressional authorization. This question, however, is not now before this Court. 
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but should not be so strictly construed as to be the only indicator of sub- 
stance. It helps to answer the question of whether the enterprise to 
which a subsidy was provided continues to exist. Accordingly, this Court 
sustains the Privatization Remand as it pertains to USIMINAS. 

The Court now turns to the country-specific briefs filed in Usinas 
Siderurgicas de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, the Brazilian country-specific proceeding. In its 
country-specific motion for judgment on the agency record, USIMINAS 
sets forth three challenges. Two of USIMINAS’s challenges are unre- 
lated to privatization. First, USIMINAS contends Commerce improp- 
erly abandoned its longstanding methodology of adjusting equity 
infusion values for inflation using Brazilian inflation indices, and 
instead incorrectly adjusted the infusion values by converting the infu- 
sion amounts to U.S. dollars—the “dollarization” methodology. This 
dollarization methodology, USIMINAS argues, severely overstates the 
benefits from equity infusions thereby resulting in higher benefit 
amounts than under Commerce’s prior methodology. USIMINAS 
charges Commerce has provided an entirely inadequate explanation for 
abandoning its prior methodology, and that the justifications Commerce 
has advanced for its new dollarization methodology are not supported 
by substantial evidence on the record or otherwise in accordance with 
law.6! USIMINAS further claims the dollarization methodology is 
unsupported by substantial evidence on the record because the record 
shows Commerce’s methodology is less accurate than the prior method- 
ology. 

Commerce responds it fully explained in the Brazilian Final Deter- 
mination the agency’s rationale for adopting the dollarization method- 
ology, and that the methodology is reasonable, supported by substantial 
evidence, and is otherwise in accordance with law. “Given the infirmi- 
ties in using the Brazilian inflation indices,” Commerce argues, “there 
is more than a rational and reasonable explanation for Commerce’s 
departure from its prior practice.” (Defs.’ Mem. in Opp’n to Pls.’ Mot. 
for J. Upon the Agency R. (Defs.’ Br.) at 14.) Furthermore, Commerce 
maintains, the use of a dollarization methodology was not without pre- 
cedent, and the agency provided ample reasons justifying its decision 
not to use the indexing approach in this investigation. Domestic Produc- 
ers agree with Commerce, and add the assertion that USIMINAS had 
ample opportunity to address this issue as it was raised in both Domestic 
Producers’ countervailing duty petition and Certain Steel Products 
From Brazil, 57 Fed. Reg. 57,806, 57,809 (Dep’t Comm. 1992) (prelim. 
determ.) (Brazilian Preliminary Determination). 

The Court finds Commerce has advanced a reasoned analysis sup- 
porting its decision to adopt a dollarization methodology to value equity 


61 USIMINAS also complains it did not have an opportunity to present rebuttal evidence regarding the assertion 
that Brazilian inflation indices had been generally criticized, a conclusion Commerce used to support its adoption of the 
dollarization methodology. 
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infusions in this investigation. Commerce explained its rationale for 
adopting a dollarization methodology as follows: 


We have chosen dollarization over Brazilian inflation indices for a 
number of reasons. First, because of triple-digit inflation, there has 
been very little long-term cruzeiro lending in Brazil over the last 
decade. Consequently, no appropriate long-term cruzeiro discount 
rate for use in our grant calculation exits. Second, the Brazilian cur- 
rency has undergone three reforms since 1977. With each currency 
reform, the Brazilian government introduced a new inflation index. 
Thus, indexing individual equity infusions across different curren- 
cies and indices becomes extremely complex. Third, the govern- 
ment-published indices have been generally criticized as 
understating real increases in prices. For these reasons, therefore, 
we have dollarized all equity infusions as a reasonable and work- 
able alternative. 


Brazilian Final Determination, 58 Fed. Reg. at 37,298. 

The Court finds substantial evidence on the record supports Com- 
merce’s reasoning. USIMINAS has not challenged Commerce’s findings 
regarding the level of Brazilian hyperinflation and the absence of an 
appropriate long-term cruzeiro discount rate to use in Commerce’s cal- 
culation. USIMINAS also does not dispute the GOB introduced a new 
inflation index with each of three currency reforms enacted since 1977. 
Rather, USIMINAS argues dollarization is “less reliable” than using 
Brazilian inflation indices, and challenges Commerce’s determination 
that it would be extremely complex to index individual equity infusions 
across different currencies and the different indices. USIMINAS also 
complains the only evidence to support Commerce’s conclusion that the 
Brazilian inflation indices have been “generally criticized” was sub- 
mitted by Domestic Producers in their rebuttal brief to Commerce. 

First, USIMINAS’s complaint that Commerce’s dollarization meth- 
odology is less reliable than the agency’s previous methodology misses 
the point. Even if this Court were to agree with USIMINAS that Com- 
merce’s dollarization methodology “is more not less distortive than the 
methodology previously employed,” and employs an index that “is 
worse than its previous methodology,” this does not mean Commerce’s 
chosen methodology is unsupported by substantial evidence. See Her- 
cules, Inc. v. United States, 11 CIT 710, 726, 673 F. Supp. 454, 469 (1987) 
(“[This Clourt may not substitute its judgment for that of [Commerce] 
when the choice is between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the matter been 
before it de novo * * *.”) (citations and internal quotations omitted); id. 
at 726, 673 F. Supp. at 469 (“As long as there is ‘substantial evidence on 
the record’ to support the choice, the Court will sustain the methodology 
chosen by Commerce.” ). For the same reason, this Court rejects USIMI- 
NAS’s argument concerning the level of difficulty in indexing equity 
infusions across different currencies and indices. 


Second, USIMINAS’s complaint that the only evidence to support 
Commerce’s conclusion that the Brazilian inflation indices have been 
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“generally criticized” was submitted by Domestic Producers in their 
rebuttal brief to Commerce is not enough for this Court to find Com- 
merce’s choice of methodology to be unsupported by substantial evi- 
dence. Commerce explains to this Court that certain actions of the GOB 
itself “cast doubt upon the degree of accuracy” of the Brazilian inflation 
indices. (Defs.’ Br. at 18 (footnote omitted).) Although this mistrust 
appears to be articulated, not fully in the administrative record, but 
instead by counsel on appeal, this Court finds Commerce’s determina- 
tions that: (1) the Brazilian economy was racked with hyperinflation; 
(2) there was no appropriate long-term cruzeiro discount rate; and (3) 
the new inflation indices accompanying the currency reforms compli- 
cated any attempt to index individual equity infusions, in toto provide a 
reasoned analysis for Commerce’s decision to reject the GOB inflation 
indices and employ the dollarization methodology. See Bowman 
Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 
(1974) (“[The court] will uphold a decision of less than ideal clarity if the 
agency’s path may be reasonably be discerned.”). In light of the forego- 
ing, the Court holds Commerce’s adoption and application of the dolla- 
rization methodology to equity infusions in this investigation is based 
on substantial evidence and is otherwise in accordance with law.®2 
Second, USIMINAS contends Commerce’s determination that the 
“Imposto sobre Produtos Industrializados” (IPI) tax rebate program® 
conferred countervailable benefits is not supported by substantial evi- 


dence or otherwise in accordance with law. USIMINAS argues Com- 
merce exclusively relied on a former determination finding the program 
countervailable,® ignored new evidence showing the IPI rebate pro- 
gram was generally available, and failed to address whether the nega- 
tion of a selectively imposed tax is a subsidy. Specifically, USIMINAS 
argues 


the GOB placed evidence on the record that the IPI tax is applied 
selectively to a few sectors of the Brazilian economy. Given the 
selective application of the IPI tax, the GOB argued that the rebate 


62 Although USIMINAS argues a remand is necessary because, USIMINAS claims, it never had an opportunity to 
address Commerce’s reasoning in briefing before the agency, the Court disagrees and finds USIMINAS had ample 
opportunity to challenge Commerce’s reasoning and the evidence upon which it was based. First, the Court notes 
Domestics’ countervailing duty petition included evidence impugning the accuracy of the Brazilian inflation indices. 
(See App. to Resp. Br. of Domestic Producers (Domestics’ App.) Tab 6 at 19-20 nn.46-50 and accompanying text.) 
Second, Commerce’s adoption of the dollarization methodology in the Brazilian Preliminary Determination should 
have alerted USIMINAS that the agency was rejecting use of the Brazilian inflation indices. See Brazilian Preliminary 
Determination, 57 Fed. Reg. at 57,809. Third, Commerce held a public hearing where USIMINAS was heard to com- 
plain about the agency’s adoption of the dollarization methodology. (See Domestics’ App. Tab 7 at 37-42.) There was 
discussion during the hearing of Commerce’s reasoning for using the dollarization methodology including references 
to the unreliability of Brazilian inflation indices and the absence of long-term loan rates in Brazil. (See id. at 13-15, 
96-99.) Accordingly, the Court finds USIMINAS had ample opportunity to present evidence to contest Commerce’s 
rationale for adopting the dollarization methodology. 

63 The IPI tax is a value-added sales tax paid on domestic sales of industrial products. Brazilian Preliminary Deter- 
mination, 57 Fed. Reg. at 57,810. According to the GOB’s questionnaire response, during the POI the IPI tax applied 
almost exclusively to sales in the following sectors: transportation materials (automobiles), tobacco, spirits and alco- 
hol, wholesale trade, chemicals, metallurgy, nonmetallic minerals, paper and cardboard, mechanics, plastic materials, 
rubber, pharmaceutical and veterinary, and alimentary products. The IPI rebate program was only available to the 
steel industry in Brazil and provided a rebate of 95% of the IPI tax paid. Brazilian Final Determination, 58 Fed. Reg. at 
37,301. 

64 USIMINAS refers to Certain Hot Rolled Lead and Bismuth Carbon Steel Products From Brazil, 58 Fed. Reg. 6213 
(Dep’t Comm. 1993) (final determ.) (Leaded Bar), in which Commerce concluded the IPI rebate program was limited to 
a specific enterprise or industry, and was therefore countervailable. 








U.S. COURT OF INTERNATIONAL TRADE 85 


of the tax to the steel industry merely placed the steel industry on 
the same basis as the majority of the Brazilian economy. 


(USIMINAS’s Br. at 34 (footnotes omitted).) Because the IPI rebate pro- 
gram is a mere negation of a selectively imposed tax, USIMINAS 
charges, “the Court should find that the IPI rebate is equivalent to the 
generally available tax exemption enjoyed by most sectors of the Brazil- 
ian economy,” and therefore did not confer a countervailable subsidy. 
(Id. at 34-35.) 

Commerce responds the rebate of IPI taxes was available only to steel 
producers meeting certain program conditions. Because the rebate pro- 
gram was a domestic subsidy made available only to the steel industry, 
Commerce continues, the benefits received under the program were 
provided to a specific industry and thus were countervailable. Com- 
merce asserts USIMINAS’s claim that the agency ignored certain evi- 
dence is belied by Commerce’s discussion in comments to the Brazilian 
Final Determination where it considered and rejected the “new evi- 
dence” raised by USIMINAS. 

Domestic Producers side with Commerce and add that USIMINAS 
incorrectly argues the IPI program was merely a negation of a selec- 
tively imposed tax. “[T]he IPI program provides selected steel produc- 
ers with capital by allowing the companies to keep tax proceeds—paid 
by steel consumers, not by steel producers—which are otherwise due 
the government,” Domestic Producers argue. (Resp. Br. of Def.—Interve- 
nors Gulf States Steel of Alabama, Inc., et al. at 38 (emphasis and foot- 
note omitted).) Commerce reasonably rejected USIMINAS’s claim that 
the exemption from the IPI obligation was “generally available,” 
Domestic Producers contend, and Commerce’s finding that the IPI 
rebate program was countervailable should not be disturbed. 

There is substantial evidence to support Commerce’s determination 
that the IPI rebate program provided benefits specific to steel producers 
in Brazil.© There is no dispute the IPI rebate program is only available 
to steel producers. As “new evidence” to distinguish this investigation 
from Leaded Bar, USIMINAS argues the IPI tax was applied selectively 
to a few sectors of the Brazilian economy. Essentially, USIMINAS’s 
argument is that because the IPI tax was assessed only on certain indus- 
tries in Brazil, the rebate program simply placed the steel industry on 
the same footing as those industries exempt from IPI taxes. Commerce 
considered this argument and was not persuaded. See Brazilian Final 
Determination, 58 Fed. Reg. at 37,301. Commerce reasoned, “{wlJhile 


65 The CVD statute provides that for Commerce to countervail a bounty or grant, the agency must determine 
“whether the bounty, grant, or subsidy in law or in fact is provided to a specific enterprise or industry, or group of enter- 
prises or industries.” 19 U.S.C. § 1677(5)(B) (1988). A finding of de facto specificity “requires a case by case analysis to 
determine whether there has been a bestowal upon a specific class.” PPG Indus., Inc. v. United States, 9 Fed. Cir. (T) 71, 
80, 928 F.2d 1568, 1577 (1991) (quotations and citation omitted). A determination of de jure specificity is accorded those 
programs, which, by law, limit benefits to a specific enterprise or industry, or group of enterprises or industries. See 
Certain Hot Rolled Lead and Bismuth Carbon Steel Products From France, 58 Fed. Reg. 6221, 6224 (Dep’t Comm. 
1993) (final determ.) (citing 19 U.S.C. § 1677(5)(B)). 

Commerce previously determined the IPI rebate program was limited to a specific enterprise or industry, or group of 
enterprises or industries. Leaded Bar, 58 Fed. Reg. at 6216. Commerce concluded in the instant investigation that 
“(t]he GOB did not provide any information or evidence of changed circumstances to contradict that decision.” Brazil- 
ian Final Determination, 58 Fed. Reg. at 37,298. 
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other industries may or may not be required to pay the IPI tax, the GOB 
rebates that tax only to the steel industry, and thus we have determined 
that the rebate is specific and countervailable.” Id. The Court agrees 
with Commerce’s interpretation of the CVD statute. That other indus- 
try sectors were not assessed the IPI tax does not diminish the benefits 
the steel producers received from the rebate program. The fact remains 
steel producers were the only industry receiving a rebate of IPI taxes 
and that is sufficient to bring the IPI rebate program within the reach of 
the CVD statute. Accordingly, the Court upholds Commerce’s deter- 
mination that the IPI rebate program provided benefits specific to the 
Brazilian steel industry and that these benefits are countervailable. 

USIMINAS’s final challenge involves privatization. Additionally, the 
Court notes Domestic Producers filed a complaint, but no brief, in Gulf 
States Steel, Inc. of Alabama, et al. v. United States, Court No. 
93-09-00574-CVD, one of the cases consolidated under Usinas Siderur- 
gicas de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD. The only count in Domestic Producers’ complaint 
challenges Commerce’s determination that privatization resulted in the 
partial repayment of prior subsidies. Pursuant to a conference call with 
this Court, the parties filed a stipulation regarding issues for final reso- 
lution. In that filing, the parties stipulate that “[b]ecause the claims 
regarding privatization and repayment are being fully addressed” in the 
course of the Court’s general issues proceeding, “the Court need not 
address them in this case.” Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Consol. Court No. 98-09-00558-CVD (stipulation filed 
Oct. 23, 1995, 1 4); see also id. 15 (“Any final opinion of the Court [on the 
Brazil country-specific issues] need not discuss either the privatization 
or repayment issues; rather, that opinion need only reference the fact 
that those issues are being litigated through a different case.”). The 
Court agrees and finds that all challenges to the privatization and repay- 
ment issues presented by the parties to Usinas Siderurgicas de Minas 
Gerais, S.A. v. United States, Consol. Court No. 93-09-00558-CVD, 
have been subsumed by the present opinion and by British Steel. 

One final issue in Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Consol. Court No. 93-09-00558-CVD, remains. On 
November 18, 1994, Domestic Producers filed a motion to strike por- 
tions of USIMINAS’s country-specific brief. Essentially, Domestic Pro- 
ducers argue that portions of USIMINAS’s brief dealing with 
privatization and repayment issues violate the scheduling order 
because certain passages are repeated from the Foreign Producers’ joint 
brief on the general issue of privatization. Domestic Producers also 
maintain USIMINAS’s arguments in its country-specific brief regard- 
ing Saarstahl belong in its general issues briefs. Based on the Court’s 
discussion above regarding the parties’ stipulation, and the Court’s 
agreement and finding that all country-specific issues in this case 
related to privatization have been subsumed by the present opinion, 
Domestic Producers’ motion to strike is denied as moot. 
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In sum, the Court holds: (1) Commerce’s Privatization Remand as it 
pertains to USIMINAS is sustained; (2) On USIMINAS’s country-spe- 
cific motion, (a) Commerce’s adoption and application of the dollariza- 
tion methodology to equity infusions in this investigation is sustained as 
based on substantial evidence and is otherwise in accordance with law, 
(b) Commerce’s determination that the IPI rebate program provided 
benefits specific to the Brazilian steel industry and that these benefits 
are countervailable is sustained as based on substantial evidence and is 
otherwise in accordance with law, and (c) USIMINAS’s country-specific 
challenge regarding privatization and repayment has been subsumed 
by the present opinion and by British Steel; (3) Domestic Producers’ 
motion to strike in Usinas Siderurgicas de Minas Gerais, S.A. v. United 
States, Consol. Court No. 93-09-00558-CVD, is denied as moot; and (4) 
Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Consol. 
Court No. 93-09-00558-CVD, consisting of Usinas Siderurgicas de 
Minas Gerais, S.A. v. United States, Court No. 93-09-00558-CVD, Gulf 
States Steel, Inc. of Alabama, et al. v. United States, Court No. 
93-09-00574-CVD, and Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Court No. 93-09-00578-CVD, is dismissed. 


IV. Certain Steel Products from the United Kingdom: 


COMMERCE’S PRIVATIZATION REMAND 


In the Privatization Remand, Commerce sets forth facts pertaining to 
the privatization of British Steel Corporation (British Steel) as follows. 
The United Kingdom’s (UK) Secretary of State for Trade and Industry 
announced in December 1987 that the Government of the United King- 
dom (UKG) intended to privatize British Steel. To do so, the UKG con- 
ducted a two-step operation. First, British Steel ple (BS plc), a Public 
Limited Company, was incorporated with an authorized and issued 
share capital of £50,000, all owned by the UKG.® On July 29, 1988, the 
British Steel Act (Act) was passed. Under the Act, “‘all the property, 
rights and liabilities to which the British Steel Corporation was entitled 
or subject * * * shall become * * * property, rights, and liabilities of a 
company nominated * * * by the Secretary of State * * *” (namely BS 
ple).” Privatization Remand at 13 (quoting the Act). The Act specifies 
that any reference “‘to rights or liabilities of the Corporation is a refer- 
ence to rights to which the Corporation is entitled, or (as the case may 
be) liabilities to which the Corporation is subject, whether under the law 
of the United Kingdom or under the law of any country or territory out- 
side the United Kingdom.’” Id. at 13-14 (quoting the Act).®? 


66 Commerce explains this was the minimum requirement of a Public Limited Company. Privatization Remand at 


13. 
67 According to Commerce, 


Schedule 3 of the Act further specifies that “[u}ntil the vesting in the successor company by virtue of section 1 of 
this Act or this paragraph of any foreign property, right or liability is effective under the relevant foreign law, it 
shall be the duty of the [British Steel] Corporation during the transitional period to hold that property or right for 
the benefit of, or to discharge that liability on behalf of, the successor company.” Once it has been determined that 


Continued 
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On September 5, 1988, the actual vesting of British Steel’s property, 
rights, and liabilities in BS ple took place.6* On November 17, 1988, 
Commerce explains, 


the 50,000 ordinary shares of £1 each were subdivided into 100,000 
ordinary shares of 50p each. Then, an additional 1,999,900,000 
ordinary shares were issued and allotted to the Secretary of State, 
conditioned “on the whole of the issued ordinary share capital being 
admitted to the Official List of The Stock Exchange * * *.” A “Spe- 
cial Share” of £1 was authorized and issued as well. The Special 
Share, which was retained by the Secretary of State for Trade and 
Industry until it was redeemed at par value on December 31, 1993, 
carried no ordinary voting rights or right to dividends, but entitled 
the Special Shareholder to attend and speak at general meetings. It 
also prevented any alteration of specified Articles of Association 
without the prior consent of the Special Shareholder. 


Id. at 15 (footnotes omitted). 

The second step of the operation was a share offering of two billion 
shares, “‘the whole of the issued ordinary share capital of the Com- 
pany.’” Id. at 16 (footnote omitted). Providing advice on the sale were a 
number of independent firms, including a lead underwriter who “acted 
independently of the main financial advisor to the sale.” Jd. (footnote 
omitted). A public relations advisor “ensured that the sale was widely 
publicized through television and newspaper advertisements and road- 
shows. The pathfinder prospectus, which was sent to approximately 4 
million potential private investors, was widely available from indepen- 
dent financial advisors.” Id. (footnote omitted). 

On November 23, 1988, two billion ordinary shares of BS ple were 
offered at a fixed price. Based upon the main financial advisor’s recom- 
mendation, a final share price of £1.25, to be paid in two installments of 
£0.60 and £0.65, was determined. The prime indicator for valuing BS ple 
and setting the offer price was the forecast dividend yield, supplemented 
by the price/earnings ratio. Also considered were forecasted profits, 
market conditions, and anticipated levels of demand. “The initial alloca- 
tions,” Commerce explains, “were 664 million to overseas investor * * *. 
884.4 million to UK institutional investors, and 451.6 million to the gen- 
eral UK public and BS ple employees.” Jd. at 17 (footnote omitted).® 

On December 2, 1988, the offer closed. Because the UK public offer 
was roughly 3.3 times oversubscribed, a portion of the allocation to UK 


“nothing further remains to be done by the Corporation under Schedule 3 to this Act,” the Secretary of State may 
dissolve [British Steel]. 
Privatization Remand at 14 (quoting the Act); see also id. at 14 n.17 (noting that British Steel “continued its corporate 
existence throughout the period of investigation”). 


68 Commerce notes that “ [plrior to the vesting, there were some adjustments made to [British Steel’s] capital struc- 
ture to bring it into a form that was appropriate for a public limited company.” Privatization Remand at 14 n.18. 
According to Commerce, however, “these adjustments did not impact the company’s actual level of assets and liabili- 
ties.” Id. at 15 n.18. 

69 Commerce explains: 

Special arrangements were made for BS plc employees, including an initial free allocation of shares, a scheme 
under which employees could receive two free matching shares for each one purchased, a discount offer whereby 
employees could receive a 10% discount for shares purchased (up to a value of £2,200), and the opportunity to apply 
for shares (up to a value of £10,000) as a priority application. 

Privatization Remand at 17 (footnote omitted). 
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institutions and overseas investors was reallocated to meet the UK pub- 
lic’s demand. The UKG retained 34,088 ordinary shares, or 0.000017% 
of the total number of shares issued, as well as the “Special Share,” after 
privatization. 

Based on the above described events, Commerce determined the fol- 
lowing. First, 


except for the very small percentage of shares sold to employees at a 
discount * * * the UKG’s sale of BS ple was at arm’s length, for fair 
market value and consistent with commercial considerations 
because BS plc shares were offered to private investors worldwide, 
the offering price was based on valuations by independent consul- 
tants, and private investors purchased nearly the entire share 
offering. 


Id. at 18 (footnote omitted). Second, because the UKG retained partial 
ownership, the sale was a partial privatization. British Steel’s privatiza- 
tion, Commerce explains, was a two-step process: 


BS plc, prior to any sale of BS ple’s shares, was “for all intents and 
purposes” the same entity which received the subsidies, because BS 
ple assumed all the assets, rights and liabilities of [British Steel], 
the entity which received the subsidies. Furthermore * * * the par- 
tial privatization of BS ple was a stock sale and, therefore, the par- 
tially-privatized BS ple is the same corporate entity as 
pre-privatization BS ple. 


Id. at 19.7° Commerce concludes that, based on the Court’s direction, it 
will continue to impose countervailing duties on imports of the subject 
merchandise from BS ple.” 


CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


The focus of BS ple’s comments is not on the remand determination, 
but rather on how the Privatization Remand “has demonstrated the 
existence of several fundamental errors in the approach to the privatiza- 
tion issue” in this Court’s British Steel opinion. (Comments of BS ple on 
the Dep’t of Comm. Remand Determ. on the General Issue of Privatiza- 
tion (BS ple’s Comments) at 2-3.) According to BS plc, this Court must 
reject the Privatization Remand because it imposes countervailing 
duties on BS ple’s production even though the production is not subsi- 
dized. More specifically, BS ple argues as follows.’? 


70 Commerce notes that “[wJhile there were adjustments made to the company’s capital structure to bring it into a 
form that was appropriate for a public limited company * * * it does not appear that the company’s actual assets and 
liabilities changed.” Pr Ri d at 19 n.32 (quoting, in part, language from BS plc’s questionnaire response 
stating: “(T]he capital restructuring was solely an accounting consolidation and bookkeeping transaction.”). 

71 Commerce also notes that in the British Final Determination it 

allocated a portion of [British Steel’s] subsidies to “productive units” that were spun-off between 1980 and 1988. 
In its May 4, 1995, questionnaire, the Department requested more specific information re; ing [British Steel’s] 
af privatization spin-offs. However, BS ple was unable to provide the Department with the level of detail needed 
or a proper analysis. Consequently, in this remand, the Department has not allocated any portion of [British 
Steel’s] subsidies to any of the spin-offs. 
Privatization Remand at 20 n.33. 


72 BS ple notes that the UKG has authorized BS ple “to advise this Court that the British Government endorses the 
views expressed in these cc ts.” (BS ple’s C ts at 3 n.6.) 
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Whether a privatized company can be countervailed depends upon 
whether that company’s production is benefitting from past subsidies. 
In Saarstahl and Inland, this Court recognized that where no counter- 
vailable benefit to a purchaser’s production exists, no countervailing 
duties may be imposed. In British Steel, the Court also recognized that a 
privatized entity must benefit from subsidies before countervailing 
duties may be imposed. In the Privatization Remand, however, Com- 
merce never considered whether the privatized companies’ steel pro- 
duction was benefitting from pre-privatization subsidies because 
“*(njowhere in British Steel does the Court ask the Department to ana- 
lyze whether the privatized entity is continuing to benefit from pre-pri- 
vatization subsidies.’” (Id. at 5-6 (quoting Privatization Remand at 31) 
(BS ple’s emphasis omitted).) 

This, BS plc asserts, is the “fundamental problem” with this Court’s 
British Steel decision. What this Court should have done, BS plc claims, 
is remand to Commerce 


with instructions for the agency to determine whether the nature of 
the transaction was such that the productive units of the company 
were sold for fair market value, with the consequence—under the 
rule correctly established in Inland Steel—_that the operation of the 
privatized company did not thereafter enjoy countervailable bene- 
fits from the pre-privatization subsidies to the state-owned com- 
pany. Not only did the Court not apply its own “benefit to 
production” analysis in its decision, it provided no explanation as to 
why it disregarded the analysis of competitive benefits that the 
Court had found central to the countervailing duty law in Inland, 
Saarstahl, and in the allocation issue in this case. 


(Id. at 6.) BS ple further argues that this Court’s approach in British 
Steel, which “turned on whether the privatization was undertaken 
through the sale of * * * assets or through the sale of the ownership,” isa 
distinction based on the form of the transaction and does not provide a 
sound basis for determining a privatization’s effects: 


Not only do such distinctions elevate form over substance on an 
important issue of international trade law, but determining the 
effect of a privatization based on its form fails to provide a standard 
whose guiding principle is whether the production of merchandise 
by a privatized company is benefiting from the pre-privatization 
subsidies. 


(Id. at 7.) Additionally, BS plc believes 


the Court’s focus on the form of the transaction, rather than on 
whether the privatized entity benefits from the pre-privatization 
subsidies, may have been influenced by the Court’s view of a sub- 
sidy as a property interest, something that is owned by a company 
like other kinds of property, and, hence, must ultimately “reside” 
somewhere. To the extent that the Court’s conception of a subsidy 
as a property interest has caused the Court to lose its focus on 
whether the privatized company is benefiting from the pre-privati- 
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zation subsidies * * * the “property interest” analogy is not a useful 
tool for the proper resolution of these cases. 


(Id. at 9.)"8 

BS plc further argues the principles of Inland should be applied to the 
present case. According to BS ple, this Court held in Jn/and that a com- 
pany purchasing a productive unit from a subsidy recipient at market 
value is not subsidized. If this Court seeks consistency with Inland, BS 
ple claims, this Court cannot affirm the Privatization Remand as it per- 
tains to BS ple. BS ple maintains that CVD law should not treat privati- 
zation through a stock sale differently from privatization through the 
sale of a productive unit: 


Where a stock privatization transaction effectively results in the 
transfer of ownership and control of the underlying productive 
assets to the private sector—as happens when all or effectively all of 
the ownership of the company is all eush a transaction is merely 
another form of, and is functionally and economically equivalent to, 
a sale of the underlying productive assets. 


(Id. at 12-13 (footnote omitted).) Thus, BS plc argues, “[w]hether coun- 
tervailing duties should be imposed on the production of merchandise 
after a privatization should not turn on which productive unit is sold 
first or the type of transaction used to effect that sale.” (Id. at 14.) 
According to BS ple, in Saarstahi this Court 


recognized this anomaly and considered what happens in an arm’s 
length transaction where the entire company and not just a single 
productive unit is sold. The Court concluded that the subsidy 
remains with the shareholders upon dissolution of the company, 
and where the government is the sole shareholder and “the com- 
pany is completely sold in an arm’s length transaction, the subsidy 
reverts to the state.” Saarstahl, [18 CIT at ,] 858 F Supp. at 
193. In [British Steel], however, the Court failed to appreciate that 
the approach it was directing [Commerce] to follow in connection 
with stock privatizations was squarely at odds with its earlier deci- 
sion in Saarstahl. 


(Id. at 15.) Additionally, BS ple asserts, “[t]he fact that privatizations 
can be structured as a sale of productive units or through the sale of 
stock further demonstrates that the two forms of transactions are func- 
tionally equivalent.” (Id.) 

BS plc also takes issue with this Court’s characterization of BS ple’s 
arguments in British Steel. According to BS plc, it has demonstrated 
that 


the benefit to production provided by grants and other capital sub- 
sidies is that the recipient of such subsidy funds does not have to 


73 BS ple also points out what it perceives as an inconsistency between British Steel and Saarstahl: 
[T]he view that the subsidy must always be located somewhere is in direct conflict with the conclusion of the Court 
in Saarstahl that the purpose of countervailing duties is not to somehow “capture” subsidies once bestowed. If 
countervailing duties are not intended to capture or punish all subsidies, but to offset the benefit that may be pro- 
vided to production, and if no production is benefiting from the past receipt of subsidy funds, then the subsidy does 
not have to be “owned” by anyone or “located” anywhere. 
(BS ple’s Comments at 9 n.17 (citation omitted).) 
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incur the same financial obligation that all unsubsidized companies 
must incur in order to obtain funds. We explained that a company 
whose ownership has been privatized for market value does not 
= such benefits, and, hence, its production is not countervail- 
able. 

Unfortunately, the Court appears to have misunderstood our 
position. The Court summarized our position as contending that 
private shareholders have different expectations about the profit 
performance of their companies than governments have about 
companies they own, and indicated that it found that position 
“unpersuasive.” * * * Our position, however, is not that state- 
owned companies are inherently different from privately-owned 
companies. Not all state-owned companies, after all, are subsidized. 
Rather, our position is that those state-owned companies that are 
operating with the benefit of subsidized capital are different from 
privatized companies that are not operating with the benefit of sub- 
sidized capital. The former operate with capital that has been pro- 
vided for free or on preferential terms; the latter must pay for 
capital on market terms. 


(Id. at 16-18 (footnotes omitted).) 

Again invoking Saarstahl, BS plc further argues that “[e]ven if the 
benefit provided by capital subsidies is considered to lie in the uses and 
investments made with the subsidy funds * * * the privatization of the 
company at market value eliminates this artificial, countervailable 
benefit.” (Id. at 18.) Although British Steel’s production benefited from 
government-borne expenditures, “the new private owners of BS plc 
have paid for all they received in the 1988 privatization.” (Id.) Simply 
because the privatization of British Steel involved payment by new 
stockholders, BS ple maintains, this Court should not alter its Inland 
and Saarstahl analyses: 


If a single corporation had purchased BS plc’s productive units in a 
market value transaction, the Court would recognize, as it did in 
Saarstahl, that the corporation had paid for all it received and, 
hence, that its production of steel was not subsidized. Similarly, if 
two companies had formed a joint venture to acquire the productive 
units of BS plc, the Court would reach the same result (as shown by 
the decision in Inland). The fact that thousands of individuals, 
trusts, and companies joined together to buy the productive facili- 
ties of British Steel * * * does not change the result. 

* * * Tf the Court looks through the form of the 1988 transaction 
to the substance, it will appreciate that the privatization of British 
Steel—while effected in the form of a stock privatization—was 
nothing more than the privatization of the productive units that 
comprised British Steel. 


(Id. at 18-19.) 

BS ple further argues this Court “may not have appreciated” that 
Commerce’s treatment as set forth in the General Isswes Appendix of 
costs incurred by new purchasers as being incurred by the privatized 
company was based on Commerce’s long-standing practice, and that 
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Commerce “feared that reversing this approach would lead to cir- 
cumvention of the law it is charged with enforcing.” (Id. at 20.) Accord- 
ing to BS ple, “[i]t is crucial that the Court appreciate the reasons why” 
Commerce reached the conclusion that “‘although plainly there is some 
distinction between a company and its owners, it is a distinction without 
a difference in the context of privatization’ and that ‘any financial costs 
incurred by the ownezi, including those of purchase, would be considered 
costs of the acquired entity as well.’” (Id. (quoting General Issues 
Appendix, 58 Fed. Reg. at 37,225, 37,262).)"4 BS plc also claims “entirely 
disregarding the market value price paid by the new owners in the Brit- 
ish Steel privatization would be inconsistent with the relevant GATT 
rules.” (Id. at 21.)° In sum, BS ple concludes this Court must apply a 
“benefits” approach and analysis in the present case: 


If the Court applies such an analysis, it will conclude that the pro- 
duction of steel by BS plc after the 1988 privatization is not benefit- 
ing from the pre-privatization subsidies to [British Steel] and, 
under the principles of Saarstahl and Inland Steel reaffirmed in 
[British Steel], there is no lawful basis for the imposition of counter- 
vailing duties on BS ple’s production. 


(Id. at 22.)76 


B. The Domestic Producers: 


Domestics argue this Court should sustain the Privatization Remand 
with respect to BS ple. Domestics maintain BS plc, through its com- 
ments, improperly requests the Court revisit the British Steel analysis 
and conclusions. The proper means to seek relief from British Steel, 
Domestics argue, would have been a motion for reconsideration or an 
appeal to the Court of Appeals, not comments on the remand proceed- 
ing. Furthermore, they claim, Commerce’s Privatization Remand is 
consistent with this Court’s remand instructions. BS ple’s arguments in 
support of its request, Domestics contend, are flawed and should be 
rejected for the following reasons. 

First, Domestics assert, BS ple incorrectly argues the Court has 
created an asset and stock sale distinction elevating form over sub- 
stance. BS ple fundamentally misunderstands British Steel. British 


74BS ple quotes the following passage from the General Issues Appendix: 
The distinction between the financial position of owners and their companies is one that the Department rou- 
tinely refuses to recognize in administering both CVD and [antidumping] laws * * *. 
at * * * * *~ a 


Ifthe Department adopted the position of petitioners, separating the financial position of companies and owners 
with respect to privatization, we would jeopardize well-established practices in both CVD and [antidumping] cases 
and leave open the potential for circumvention of the laws. For example, a government could channel subsidies to a 
subsidiary company by providing the monies to a parent holding company. 
General Issues Appendix, 58 Fed. Reg. at 37,262, quoted in BS plc’s Comments at 20. 


75 BS plc argues “(t]reating the new owners’ payment as irrelevant conflicts with the GATT panel decision cited by 
the Court in /British Steel], in which the Panel held that [Commerce] was required under the GATT to take into 
account the price paid when a purchaser acquires productive facilities from a subsidized state-owned company.” (BS 
ple’s Comments at 21 (footnote omitted).) 

76 BS plc adds that Commerce’s factual findings on remand provide this Court with the determinations necessary to 
resolve the privatization issue with regard to BS plc. (BS ple’s Comments at 22-23 (citing Commerce’s findings of an 
arm’s-length transaction for fair market value and consistent with commercial considerations).) In so doing, BS ple 
calls Commerce’s finding of a partial privatization “ludicrous,” and argues “[t]here is simply no substantive basis on 
which the 1988 privatization of British Steel could be characterized as anything but a complete privatization of the 
company.” (Id. at 23.) 
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Steel sets forth “an analytical framework for evaluating an entire spec- 
trum of privatization transactions * * *. BS ple seeks irrationally to 
reduce this spectrum to a dichotomy of pure stock sales and everything 
else. The Court made no such error.” (Domestics’ Comments at 23-24.) 
Domestics further analyze British Steel as follows: 


[A] stock transfer of ownership of a subsidy recipient has no effect 
on countervailability of the production of that entity, because the 
recipient has not changed in any material respect and the post-pri- 
vatization entity is clearly for all intents and purposes the same as 
the pre-privatization entity * * *. 

At the other end of the spectrum, the Court indicated that subsi- 
dies could not travel with discrete assets * * * because such assets 
alone were incapable of receiving a subsidy. Indeed, all of the parties 
to this litigation are in accord with this principle. 

The Court did not, however, * * * declare that any sale that 
includes assets eliminates subsidies. Under the Court’s decision, if 
the privatization or sale was in a form other than a stock transfer, 
but the post-sale entity under investigation “continues to be, for all 
intents and purposes, the same entity that received subsidies,” 
then countervailability is unaffected. 

(Id. at 25-26 (footnotes omitted).) 

In Domestic Producers’ view, BS plc, however, fails to understand the 
critical distinction in British Steel between the sale of assets only and 
the sale of assets and something else. The Court did not suggest Com- 
merce treat stock sales differently from, for example, the sale of an 
entire corporation through other means. Instead, under British Steel 
either case would lead to the same result because the post-privatization 
entity is the same for all intents and purposes as the pre-privatization 
entity.”” 

Furthermore, Domestics argue, BS plc is incorrect in arguing this 
Court must revise its British Steel holding to correspond to Inland and 
Saarstahl. British Steel “represents the Court’s latest learning on the 
privatization issue and is controlling in this case. Moreover, the issues 
raised by the parties with respect to the consequences of privatization in 
British Steel were simply not raised in Saarstahl or Inland.” (Id. at 31 
(footnotes omitted).) Additionally, Commerce did not treat the transac- 
tions at issue in Saarstahl or Inland as privatizations of entire compa- 
nies through the sales of shares. 

Second, Domestics contend, BS ple incorrectly argues this Court 
failed to adhere to one of CVD law’s basic principles, whether “‘the pro- 
duction of steel by the privatized companies was benefitting from the 


77 Moreover, Domestics argue, Commerce's ¢ t in the Privatizat 
tion 





Remand regarding form of the transac- 


is apparently also based on a concern that, under the Court’s analysis, if a productive unit—but not the entire 
company—were transferred in an arm’s length transaction for fair market value, the Department might be pre- 
cluded from continuing to countervail the productive unit. 

The Court, however, did not preclude the agency from ever continuing to countervail a previcusly-subsidized 
productive unit. Rather, the Court simply added an additional element to the Department’s productive unit con- 
cept: “a subsidy cannot be provided to a ‘productive unit’ or ‘travel’ with it unless the ‘productive unit’ is itself an 
artificial person capable of receiving a subsidy.” 

(Domestics’ Comments at 29 (footnote omitted).) Accordingly, BS plc should not “attempt to bootstrap its meritless 
argument” to Commerce’s comment. (Id. at 28.) 
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pre-privatization subsidies to the state-owned companies.” (Id. at 32 
(quoting BS plc’s Comments at 5).) The issue in privatization is whether 
privatization itself alters or removes the benefit allocable to the recipi- 
ent’s production. Commerce in the General Issues Appendix “and the 
Court in British Steel both concluded that privatization does not remove 
or change a benefit properly allocable to a company’s production. The 
issue in the context of privatization is simply where to allocate the subsi- 
dies.” (Id. at 33 (footnote omitted).) In British Steel, the Court “asked 
whether, after privatization, the entity that received the subsidies is, for 
all intents and purposes, the post-privatization entity such that the 
allocation of subsidies to the privatized companies’ production should 
continue unabated.” (Id.) This framework “is entirely consistent” with 
CVD law. (Id.) If a company that received subsidies does not change 
through privatization for all intents and purposes, “the only correct 
result is to continue to allocate subsidies to the production of the post- 
privatization entity.” (Id. at 33-34.) Essentially, BS ple is arguing “the 
Court incorrectly failed to require the Department to examine subse- 
quent events and the use or effects of subsidies to ascertain whether the 
production of the privatized entity is continuing to benefit from prior 
subsidies.” (Id. at 34.) However, CVD law, Commerce’s practice, and 
prior Court decisions “clearly demonstrate that no effects test is 
required.” (Id. at 34-35 (footnotes omitted).) 

Third, Domestic Producers argue, the Court did not misunderstand 


BS ple’s financial benefit argument and, regardless, the argument is 
meritless. “It is well established that the subsidy benefit is the amount 
received, not the alleged lack of an obligation for receiving the benefit.” 
(Id. at 38.) Additionally, BS ple’s theory 


confuses earnings from subsidies with subsidies themselves * * *. 
Contrary to BS ple’s assertions, the company’s new owners did not 
pay for the countervailable subsidy benefit; rather, the new owners 
paid for the right to acquire the future profit stream from the sub- 


sidy and all of the other resources at the company’s disposal to gen- 
erate profits. 


(Id. at 39-40.) 


lourth, Domestics contend that “by stating that there must be a 
‘transfer of control’ for subsidies to remain with the seller, BS plc dem- 
onstrates the inherent flaws in its approach to privatization.” (Id. at 
40-41.) “Aside from being irrelevant to the critical issue—whether the 
subsidized entity continues to exist for all intents and purposes—who is 
in ‘control’ of a company is not always a simple matter to determine.” 
(Id. at 41 (footnote omitted).) BS ple’s approach raises another problem 
as well. For example, “What would happen if the government sold 49 
percent and later sold 2 percent more? Does the sale of 49 percent have 
no impact on the subsidy, but the sale of an additional 2 percent elimi- 
nate the subsidy?” (Id. at 41-42.) 

Finally, Domestics argue BS plc erroneously relies on the GATT Panel 
decision. This decision has not been adopted. Moreover, even if it had 
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been adopted and conflicted with an interpretation of U.S. law by this 
Court or by Commerce, the GATT is not controlling. 


C. The Department of Commerce: 


Like Domestics, Commerce reports that BS plc’s comments, “were 
not directed to specific findings made by the Department in its privati- 
zation remand determination.” (Def.’s Resp. at 3-4 (footnote omitted).) 
Rather, BS plc has taken issue with this Court’s decision in British Steel. 
Although Commerce admits it expressed disagreement with this 
Court’s British Steel opinion in the Privatization Remand, “it nonethe- 
less attempted to carry out faithfully both the letter and the spirit of the 
Court’s privatization remand instructions.” (Id. at 5.) Accordingly, 
Commerce maintains it is not necessary to respond.’® Moreover, Com- 
merce claims, “the Court is also free to disregard these arguments 
because they are ‘extraneous’ to the question of whether the Depart- 
ment’s privatization remand determination is in accordance with the 
Court’s instructions in British Steel.” (Id. at 5-6 (citation omitted).) 


DISCUSSION 


The arguments BS plc sets forth reflect those already rejected above 
in the discussion sections pertaining to Dillinger, AHMSA, and USIMI- 
NAS. What the statute requires is that a subsidy has been provided to 
the enterprise Commerce seeks to countervail. The form of the privati- 
zation transaction is not the key issue. Form is one indicator of whether 
the enterprise Commerce seeks to countervail, an enterprise to which a 
subsidy was provided prior to a privatization transaction, continues to 
be for all intents and purposes, the same entity. New shareholders sim- 
ply have paid for shares in an enterprise that was previously provided 
with a subsidy. The enterprise has not returned anything to the govern- 
ment by virtue of its ownership changing hands. Regardless, the statute 
does not ask what the government received. The Court sustains Com- 
merce’s Privatization Remand as it pertains to BS ple.” 

One additional matter needs to be addressed. In the country-specific 
case British Steel plc. v. United States, Consol. Court No. 
93-09-00550-CVD, consisting of British Steel plc v. United States, 
Court No. 93-09-00550-CVD and Geneva Steel, et al. v. United States, 
Court No. 938-09-00572-—CVD, the Domestics submitted a motion for 
judgment on the agency record under the scheduling order’s provision 
for country-specific challenges. The motion, however, consists entirely 
of challenges directly involving privatization and repayment. The Court 


78 Commerce does state BS plc directed one comment at Commerce with respect to the Privatization Remand: “that 
the Department made a ‘ludicrous’ finding that British Steel ple was only partially privatized.” (Def.’s Resp. at 4 n.1 
(citing BS ple’s Comments at 23).) Commerce responds as follows: 


For purposes of the Court’s instruction to the Department to determine whether a privatization was total or par- 
tial, the Department adopted the following definition for partial privatization: “‘those privatizations in which the 
i overnment continues to maintain an et interest in the corporate entity in question post-privatization.”” 
hus, finding that the U.K. government retained 34,000 shares of stock after the privatization, a fact which British 
Steel plc does not dispute, * * * the Department properly concluded that BS plc was only partially privatized. 
(Id. (citations omitted).) 


79 This bears the exception that, as discussed above, the Court does not rule on the final subsidy rate for BS ple 
reported by Commerce in the Privatization Remand. 
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finds that all of these challenges have been subsumed by this Court’s 
present decision on the Privatization Remand and British Steel. 

In sum, the Court holds: (1) Commerce’s Privatization Remand as it 
pertains to BS plc is sustained except for Commerce’s final subsidy rate 
for BS plc; (2) the issues raised by Domestic Producers’ country-specific 
Rule 56.2 brief have been subsumed by British Steel and the present 
opinion regarding privatization; (3) the Court will enter final judgment 
pursuant to Rule 54(b) in the country-specific case British Steel plc. v. 
United States, Consol. Court No. 93-09-00550-CVD, consisting of Brit- 
ish Steel plc v. United States, Court No. 93-09-00550-CVD and Geneva 
Steel, et al. v. United States, Court No. 93-09-00572-CVD, as to (a) the 
first, second, third, and fourth causes of action of the complaint of the 
Domestic Producers who filed a complaint in Geneva Steel, et al. v. 
United States, Court No. 93-09-00572-CVD, and (b) counts I, II, III, 
and IV in the complaint of British Steel ple in British Steel ple v. United 
States, Court No. 93-09-00550-CVD. 


CONCLUSION 


After considering Commerce’s remand determination on the general 
issue of privatization and the arguments of all parties thereon, and the 
arguments of all parties regarding the country-specific issues and 
motions discussed herein, this Court holds: 

Regarding LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD: the Court’s consideration of the Privatization 
Remand as it pertains to the German Final Determination, and of all 
issues related to or dependent upon privatization in LTV Steel Co., Inc., 
et al. v. United States, Consol. Court No. 93-09-00568-CVD, consisting 
of LTV Steel Co., Inc., et al. v. United States, Court No. 
93-09-00568-CVD, Thyssen Stahl AG, et al. v. United States, Court No. 
93-09-00585-CVD, AG der Dillinger Hiittenwerke v. United States, 
Court No. 93-09-00596-CVD, and Fried. Krupp AG Hoesch-Krupp and 
Krupp Hoesch Stahl AG v. United States, Court No. 93-09-00603-CVD, 
is stayed pending this Court’s jurisdiction pursuant to the remand from 
the Court of Appeals in Saarstahl AG v. United States, Nos. 94-1457, 
-1475 (Fed. Cir. Mar. 12, 1996), rev’g and remanding Saarstahl, AG v. 
United States, 18 CIT ___, 858 F- Supp. 187 (1994); 

Regarding Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD: (1) Commerce’s Privatization Remand as it per- 
tains to AHMSA is sustained; (2) on AHMSA’s country-specific brief, 
(a) AHMSA’s first challenge concerning the application of Commerce’s 
repayment methodology to a “loan” provided to AHMSA by the GOM in 
1991 has been effectively mooted, (b) Commerce’s use of the loan-based 
methodology, including the mortgage payment schedule aspect, to 
amortize the benefits accruing from pre-privatization subsidies to 
AHMSA is upheld, (c) Commerce’s verification method and use of BIA to 
determine AHMSA received a subsidy from the GOM’s 1988 and 1990 
purchase of AHMSA’s debt held by foreign creditors is sustained, 
(d) Commerce’s determination that AHMSA was unequityworthy in the 
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years 1979 through 1987, and 1990 and 1991, is based on substantial evi- 
dence and is otherwise in accordance with law; (3) the issues raised by 
Domestic Producers’ country-specific Rule 56.2 brief have been sub- 
sumed by British Steel and the present opinion regarding privatization; 
(4) Lukens Steel Co., et al. v. United States, Consol. Court No. 
93-09-00570-CVD, consisting of Lukens Steel Co., et al. v. United 
States, Court No. 93-09-00570-CVD, Altos Hornos de Mexico, S.A. de 
C.V. v. United States, Court No. 93-09-00618-CVD, and Industrias 
Monterrey S.A. de C.V. v. United States, Court No. 93-09-00632-CVD, is 
hereby dismissed; 

Regarding Usinas Siderurgicas de Minas Gerais, S.A. v. United 
States, Consol. Court No. 93-09-00558-CVD: (1) Commerce’s Privati- 
zation Remand as it pertains to USIMINAS is sustained; (2) On 
USIMINAS’s country-specific motion, (a) Commerce’s adoption and 
application of the dollarization methodology to equity infusions in this 
investigation is sustained as based on substantial evidence and is other- 
wise in accordance with law, (b) Commerce’s determination that the IPI 
rebate program provided benefits specific to the Brazilian steel industry 
and that these benefits are countervailable is sustained as based on 
substantial evidence and is otherwise in accordance with law, and 
(c) USIMINAS’s country-specific challenge regarding privatization 
and repayment has been subsumed by the present opinion and by Brit- 
ish Steel; (3) Domestic Producers’ motion to strike in Usinas Siderurgi- 
cas de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, is denied as moot; and (4) Usinas Siderurgicas 
de Minas Gerais, S.A. v. United States, Consol. Court No. 
93-09-00558-CVD, consisting of Usinas Siderurgicas de Minas Gerais, 
S.A. v. United States, Court No. 93-09-00558-CVD, Gulf States Steel, 
Inc. of Alabama, et al. v. United States, Court No. 93-09-00574-CVD, 
and Usinas Siderurgicas de Minas Gerais, S.A. v. United States, Court 
No. 93-09-00578-CVD, is dismissed; 

Regarding British Steel plc v. United States, Consol. Court No. 
93-09-00550-CVD: (1) Commerce’s Privatization Remand as it per- 
tains to BS plc is sustained except for Commerce’s final subsidy rate for 
BS ple; (2) the issues raised by Domestic Producers’ country-specific 
Rule 56.2 brief have been subsumed by British Steel and the present 
opinion regarding privatization; (3) the Court will enter final judgment 
pursuant to Rule 54(b) in the country-specific case British Steel plc. v. 
United States, Consol. Court No. 93-09-00550-CVD, consisting of Brit- 
ish Steel plc v. United States, Court No. 93-09-00550-CVD and Geneva 
Steel, et al. v. United States, Court No. 93-09-00572-CVD, as to (a) the 
first, second, third, and fourth causes of action of the complaint of the 
Domestic Producers who filed a complaint in Geneva Steel, et al. v. 
United States, Court No. 93-09-00572-CVD, and (b) counts I, II, III, 
and IV in the complaint of British Steel ple in British Steel plc v. United 
States, Court No. 93-09-00550-CVD. 
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